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QUESTIONS PRESENTED. 

1. Where injuries of appellant, without contributory negli¬ 
gence on her part, were caused by negligence of one or 
the other appellee, or by their concurrent negligence, can 
court grant a new trial as to one appellee only without 
limiting it to issue of damages, or without granting a 
new trial on the whole case as to both appellees? 

2. When issue of liability has been determined by one jury 
when both appellees were before it, can court in second 
trial permit jury to retry issue of liability with only one 
appellee before it? 
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IN THE 


United States Court oi Appeals 

For the District of Columbia Circuit 


! No. 10,599 

i MARGARET ELIZABETH SOMERVILLE, Appellant, 

v. 

! CAPITAL TRANSIT COMPANY, Appellee . 


; No. 10,698 

• MARGARET ELIZABETH SOMERVILLE, Appellant, 

v. 

HOWARD DAY, Appellee. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

i The action below was for damages for personal injuries 
i sustained as a result of negligence alleged on the part of 
the defendants. The District Court has jurisdiction of this 
kind of action under Title 11, District of Columbia Code of 
1940, Section 301. This Court has jurisdiction to review 
final judgments of the District Court under Title 17, Dis- 
! trict of Columbia Code of 1940, Section 101. 
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STATEMENT OF THE CASE. 

1 Appellant, Margaret Elizabeth Somerville, brought an 
action in the District Court against Capitol Cab Associa¬ 
tion, Howard Day and Capital Transit Company, (J. A. 2) 
Seeking to recover damages for personal injuries sustained 
while riding as a passenger in a taxicab driven by appellee 
Day, resulting from a collision between the taxicab and a 
street car of appellee Capital Transit Company, at the 
intersection of Fourteenth and K Streets, Northwest, Wash¬ 
ington, D. C., on or about March 6,1947. Negligence on the 
part of all defendants was alleged. 

The answer of appellee Capital Transit Company and the 
answer of appellee Day and the Cab Association while deny¬ 
ing negligence respectively, and each claiming that it was 
the fault of the other, did not allege any contributory neg¬ 
ligence whatsoever on the part of appellant (J.A. 3-7). 
Moreover, appellee Day filed a Cross-claim against Capital 
Transit Company for damages to the taxicab, (J.A. 5) al¬ 
leging the collision resulted from the negligence of its 
motorman. 

At the pretrial proceedings (J.A. 7-9) Capitol Cab Asso¬ 
ciation was dismissed as a defendant and the case pro¬ 
ceeded to trial before Judge Goldsborough and a jury, 
which began on November 17, 1949, and ended November 
29, 1949, resulting in a verdict for the plaintiff against 
appellee Day only, in the sum of Three Thousand Five 
Hundred Dollars ($3,500.00), the jury finding no liability 
on the part of Capital Transit Company (J. A. 9-10). The 
jury also found in favor of Capital Transit Company as to 
the cross-claim of appellee Day. 

Thereafter, Judge Goldsborough granted a new trial (J.A. 
13-14) as to appellee Day only and failed to limit such new 
trial to the question of damages notwithstanding appellant 
had in opposition to Motion for New Trial urged that the 
lower Court, in the event it should grant a new trial, should 
limit the issue purely to damages. The court specifically 
overruled the motion for new trial as to the case against 
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Capital Transit Company and also with respect to the 
cross-claim of Day against the Transit Company. Thus 
appellant was required to retry both the question of liabil¬ 
ity and that of damage as to appellee Day notwithstanding 
the verdict of the jury which settled the matter of liability 
as between the defendants Day and the Transit Company. 
Accordingly, the whole question of liability was cut up and 
forced to be tried piecemeal whereas the whole case should 
have been retried both as to liability and damage in regard 
to both defendants or the retrial should have been limited 
to damages only as to appellee Day. From those initial 
errors, the subsequent tragedy of errors continued as fol¬ 
lows: 

When the case came on for retrial only as to appellee Day 
before Judge Kirkland and a jury, the taxicab driver, Day, 
was permitted not only to introduce evidence that he was 
not negligent but also to introduce evidence that the street 
car company was solely at fault and his counsel was per¬ 
mitted to argue to the jury to that effect and the Court’s 
instructions to the jury permitted the jury to make such a 
finding (J. A. 18-19-20, 24). The court’s instructions indi¬ 
cated that the suit was brought solely by appellant against 
Day (J. A. 25, 29, 31) and did not let the jury know that 
Capital Transit Company had already been sued in the same 
action and had been determined to be without fault, nor was 
there any other explanation for the non-appearance of the 
street car company as a defendant and the jury were left 
completely in the dark as to the reasons why Capital 
Transit Company was not a defendant at the trial. More¬ 
over, the Court refused instructions offered on behalf of 
appellant Somerville (J. A. 17-18) which would have told 
the jury in effect that appellee Day was liable and that 
they should consider the matter of damages only. Thus 
counsel for appellant did everything possible to cure the 
mischief occasioned by the failure of Judge Goldshorough 
to limit the second trial purely to the question of damages 
or else grant a new trial on the whole case as to both defen- 
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dants and to obviate the perpetuation of this error by Judge 
Kirkland. 

The jury, with the argument of counsel for appellee Day 
vociferously asserting that the sole cause of the collision 
was the negligence of the absent street car company, and 
having the charge of the Court before it which tended to 
emphasize the absence of the Capital Transit Company 
(J. A. 29, 31), and that the sole question was whether Day 
was negligent, and if so, whether such negligence was the 
proximate cause of the collision, found the case, as was 
naturally to be expected, inexplicable and insoluble, and 
found for the defendant (J. A. 14). 

Appellant again brought the matter of the palpable mis¬ 
carriage of justice resulting from the foregoing plain errors 
to the attention of the court below by a Motion for a New 
Trial (J. A. 15) which was overruled (J. A. 16) whereupon 
these appeals followed. 

! Thus we have an instance in which a passenger in a 
taxicab, without fault on her part, is injured in a collision 
between a street car and a taxicab at a street intersection 
and is denied recovery because, although a jury deter¬ 
mined the question of liability as between the appellees, 
yet an unrestricted new trial on question of liability allowed 
a subsequent jury to find in effect that the street car com¬ 
pany was negligent and not the taxicab driver. This was as 
though the court below cut off one of the Siamese twins 
and expected the other to live. 

STATEMENT OF POINTS AS TO APPEAL NO. 10,599. 

1 1. Judge Goldsborough erred in granting a Motion for a 
New Trial. 

1 2. Judge Goldsborough erred in granting a Motion for 
New Trial as to appellee Day and denying Motion for New 
Trial as to appellee Capital Transit Company. 

3. Judge Goldsborough erred in not limiting new trial to 
issue of damages only. 
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STATEMENT OF POINTS AS TO APPEAL NO. 10,698. 

4. Judge Kirkland erred in permitting the question of 
liability to be presented to the jury at the second trial. 

5. Judge Kirkland erred in not limiting the second trial 
to the question of damages only. 

6. Judge Kirkland erred in denying the instructions Num¬ 
bers 4, 6 and 8a of the plaintiff, and in failing to cover the 
principles of law contained therein in his general charge. 

SUMMARY OF ARGUMENT. 

The injuries were caused by negligence of the street car 
operator or the taxicab driver, or by their concurrent negli¬ 
gence. Jury in first trial resolved question of negligence 
by holding taxicab driver liable to appellant and in holding 
street car company not liable to appellant and not liable on 
the cross-claim of appellee Day. New trial granted by 
Judge Goldsborough was erroneous because there was no 
real reason therefor and it was purely arbitrary. The new 
trial was also erroneous because Judge Goldsborough failed 
either to limit it to question of damages only or to grant a 
new trial as to both defendants, thus depriving appellant 
of the benefit of the Federal Rules of Civil Procedure, par¬ 
ticularly Rules 8,19 and 20. 

In second trial the court below perpetuated the initial 
errors by permitting case to be presented both as to liabil¬ 
ity and damage throwing the burden of proof on appellant 
Somerville of showing that the negligence of taxicab driver 
was the proximate cause of accident, permitting counsel 
for appellee Day to argue that the street car company was 
solely at fault. The trial court also charged the jury in 
such a way as to permit the jury to find that the street car 
company rather than Day was at fault and in failing to 
make an explanation as to why the street car company’s 
liability was not a matter at issue on the second trial. The 
court below also denied plaintiff’s instructions Numbers 4. 
6 and 8a, which would have told the jury that if the taxicab 





6 


driver was found to be negligent and that his negligence 
contributed to or concurred with that of the Capital Transit 
Company, then the jury should find for appellant Somer¬ 
ville as to liability. 


ARGUMENT. 

First Trial 

It is believed a bare recital of the course of events is 
sufficient to make manifest that a gross miscarriage of jus¬ 
tice has occurred through the series of glaring errors, which 
have been related. Although the Federal Rules of Civil 
Procedure were promulgated in order that liability of one 
or more defendants for separate or concurring negligence 
could be expressly decided in one trial, yet through the 
above mentioned egregious error the rules have really been 
nullified in respect to the question of liability. Rules 8, 19, 
20. See particularly Form 10 in the appendix of Forms, 
to Rules of Civil Procedure. The action of Judge Golds- 
borough in granting a motion for new trial and in failing 
to limit it to the question of damages only against appellee 
Day or in failing to grant a new trial on the whole case as to 
both defendants was tantamount to striking out of the com¬ 
plaint the allegations of negligence against Capital Transit 
Company and dismissing it as a party defendant prior to 
pny trial on the merits. The plaintiff below, therefore, 
never had any definitive trial simultaneously against both 
defendants, as she had a right to under the allegations of 
her complaint, in accordance with the Federal Rules of 
Civil Procedure, specifically Rules 8, 19 and 20. 

The record shows that the accident occurred on March 6, 
1947, at Fourteenth and K Streets, Northwest, Washing¬ 
ton, D. C., when a street car collided with a taxicab in 
which appellant was riding, causing serious injuries to her. 
There was no contention whatsoever that she was in any 
way at fault. Accordingly, in regard to liability the jury 
had to determine simply whether either or both defendants 
were liable, and, if so, what should be the amount of dam- 
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ages. The jury did that in the first trial, finding no negli¬ 
gence as to the street car company, holding the taxicab 
driver to be negligent and rendering a verdict against him 
in the sum of $3,500.00. 

Judge Goldsborough, upon motion of appellee Day for a 
new trial, granted it both as to liability and damage but 
specifically overruled motion insofar as the liability of 
Capital Transit Company was concerned. There was abso¬ 
lutely no reason why Judge Goldsborough should have 
granted a new trial at all. The claim of appellee Day that 
he found newly discovered evidence was really untenable 
and was not sufficient to warrant a new trial. Thus, the 
jury in the new trial was permitted to retry the issue of 
negligence previously determined as to the street car com¬ 
pany. The plaintiff below was thus cut off from showing 
that the negligence of both concurred to produce the result 
or that the negligence of the street car company was the 
proximate cause of the accident, although appellee Day 
was free, as events subsequently proved, to present evi¬ 
dence and to argue to the jury that the street car company 
was solely at fault. 

No authority is required, it is respectfully submitted, to 
establish the highly prejudicial errors of the court below in 
failing either to grant a new trial on the whole case or to 
limit the new trial as to one defendant to the question of 
damages only. The issues which the plaintiff had a right to 
have tried by a jury at one time were (1) whether the Capi¬ 
tal Transit Company was solely liable; whether the taxicab 
was solely liable; or whether both were liable; and (2) 
what was the proper amount of damages to be awarded the 
plaintiff for her injuries. By the errors of Judge Golds¬ 
borough in his order granting a new trial the plaintiff 
was permanently deprived of her right to have a jury 
trial at one time of the issues under (1) above. That 
deprivation of the right of Miss Somerville was not only 
not rectified but also was aggravated by the errors of the 
trial court in the second trial which, of course, stemmed 
from the initial errors of Judge Goldsborough. A partial 
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new trial is justified only where the issue to be resub¬ 
mitted to the jury is separate and distinct from all other 
issues and the error which requires the new trial of that 
issue does not affect the determination of any other. Ecker, 
et al., v. Potts, et al., 72 App. D. C. 174,112 F. 2d 581. That 
cif course, was not the case here. Whether either or both 
Of the defendants were liable was a matter that could only 
be determined when both were before the court and jury to¬ 
gether at one time. A partial trial as to liability was thus 
granted by Judge Goldsborough yet the case was allowed to 
proceed in the second trial as though Capital Transit Com¬ 
pany had never been a defendant, and the issue was simply 
whether the taxicab driver was negligent or not. See Bass 
v. Dehmer, 21 F. Supp. 567, in which the danger of partial 
new trial is discussed even when a single defendant is in¬ 
volved. 

Judge Goldsborough’s action in granting a new trial 
without limiting it to damages, or without awarding it on 
the entire case was judicial, and was an abuse of discretion 
because it amounted to an error of law. Dr. John O’Boyle, 
et al., v. S. Charles Bond, No. 10642, decided Feb. 8, 1951. 
See also National Ben. Life Ins. Co. v. Shaw-Walker Co., 
71 App. D. C. 276-286, 111 F(2d) 497. 

It is respectfully submitted that Judge Goldsborough 
should not have granted a new trial at all and that the 
order and judgment granting a new trial should be reversed 
and remanded with instructions to reinstate the first verdict. 

1 It is also respectfully submitted that the order of Judge 
Goldsborough in not either granting such new trial as to 
both defendants or in not limiting it to the question of dam¬ 
ages only against appellee Day, was erroneous, highly prej¬ 
udicial to the rights of appellant, and should be reversed. 

Second Trial. 

When the case was reached for second trial before Judge 
Kirkland, appellant sought to cure the errors of Judge 
Goldsborough in granting the new trial by confining the 
presentation of the case to the issue of damages. However, 
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counsel was unsuccessful and appellee Day was permitted 
to introduce evidence and to argue to the jury that the 
street car company was at fault and not the taxicab driver. 
The instructions of the court furthered such defense and 
plaintiff was deprived of the benefit of her instructions 4 
and 6 (J. A. 17-18), which would have told the jury Day 
was liable if his negligence along with that of the street 
car motorman concurred to produce the collision. Thus, 
appellant was foreclosed even from an instruction on the 
law relating to joint or concurrent tortfeasors. The entire 
case in the second trial became inexplicable and insoluble 
to the jury. Indeed counsel for Day in his Points and Au¬ 
thorities in Opposition to Motion for New Trial said: “On 
the issue of negligence the jury found that the plaintiff 
had failed to sustain her burden of showing the taxi driver 
negligent. That in essence disposed of this case.” Insult 
was thus added to injury by complaining that appellant had 
not met a burden which she should not have been required 
to assume (because she should be permitted to show in one 
trial that either the street car company or Day or both 
were negligent), with the jury left in the air to determine 
why Capital Transit Company was not in the case and w T hv 
the negligence of either its motorman or the negligence of 
both the motorman and the taxicab driver were not before 
it for determination. Moreover, further on in the Opposi¬ 
tion to Appellant’s Motion for New Trial counsel for ap¬ 
pellee Day said: “The burden is on the plaintiff to estab¬ 
lish the negligence of the defendant. Manifestly this bur¬ 
den was not met by the plaintiff in this case.” It is plain, 
therefore, that counsel has admitted what we contend was 
the result, namely, that the jury in the second trial found 
that the Capital Transit Company was at fault rather than 
appellee Day, whereas the first jury found exactly the re¬ 
verse, and appellant has been penalized by those glaring 
errors of the trial judges in both trials, which deprived 
appellant of having the whole case definitively disposed of 
in a single trial. 
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In the second trial, counsel for Day started his argument 
(J. A. 18) by discussing physical facts from which he drew 
the inference that the street car company rather than the 
taxicab driver was at fault. He argued the taxicab entered 
the intersection first and that the street car was going 25 
miles an hour, and the motorman was not keeping a proper 
lookout. Counsel stated (J.A. 20): “It is true, the Capi¬ 
tal Traction (sic) Company is not a defendant here, but 
I say his negligence was the sole cause of the accident, and 
had he obeyed the law it was up to him to give the right-of- 
way to the vehicle entering the intersection.” Later on he 
said (J. A. 24): “I say to you there is no liability on the 
part of this defendant Day but this accident was caused 
solely due to the negligence of the operator of the street 
car.” Judge Kirkland emphasized the matter in the very 
beginning of his charge by stating the action was brought 
between Miss Somerville and Day (J. A. 25). Further on 
in the charge (J. A. 29) the Court said: 

“The jury are instructed that you are not to be con¬ 
cerned about whether the street car company has been 
sued by the plaintiff or not. The sole question for you 
to decide in this case is whether or not the defendant 
taxicab driver was negligent in any degree which prox- 
imatelv caused or contributed to cause the accident in 
which plaintiff was injured on March 6, 1947; and the 
Court tells you the proximate cause of the injury is 
that cause which, in natural and continuous sequence, 
unbroken by an efficient intervening cause, produces the 
injury, and without which the result would not have 
occurred. It is the efficient cause—the one that neces¬ 
sarily sets in operation the factors that accomplish the 
injury. It may operate directly or by putting interven¬ 
ing agencies in motion.” 

That portion would certainly confuse the jury. The jury 
might well have found under such an instruction but for the 
concurrent negligence of the street car company, the colli¬ 
sion would not have occurred, and thus find for Day. This 
is especially so by the paragraph immediately following the 
above quoted portion of the charge which attempted to deal 
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with comparative negligence which naturally was not an 
issue in any event, even if both parties defendant were be¬ 
fore the court and jury. Finally the Court continued to 
emphasize the matter by its instructions appearing on 
page 31 (J. A.). As the court in conclusion defined the 
issues the court’s language w r as such that the jury could 
scarcely help finding for the defendant Day, which is pre¬ 
cisely what they did. 

It is respectfully submitted that the action of the court 
below on the second trial: (1) in failing to limit the trial 
to matter of damages only; (2) in denying plaintiff’s in¬ 
structions Numbers 4, 6, 8A, and each of them; (3) in fail¬ 
ing to explain to jury reason for absence of the street car 
company from the case; and (4) in failing to grant a new 
trial, was erroneous, highly prejudicial and should be 
reversed. 

CONCLUSION. 

It is, therefore, respectfully submitted that the order and 
judgment of Judge Goldsborough in granting a new trial 
were prejudicially erroneous and should be reversed and 
remanded with directions to reinstate the verdict in the 
first trial; and that in any event such judgment should be 
reversed to permit a new trial on the whole case as to both 
Capital Transit Company and Day or to limit such new 
trial to the question of damages only against appellee Day. 
Wigmore’s famous phrase concerning the * ‘monstrous pen¬ 
alty of a new trial” would be indeed accentuated here be¬ 
cause appellant would have to undergo a third trial if the 
first verdict, which was just and right under all the circum¬ 
stances, were not reinstated. 

It is also respectfully submitted that the judgment in 
favor of the defendant on the second trial should be re¬ 
versed because of the errors above mentioned. 

Respectfully submitted, 

Dorsey K. Offutt, 

927 15th Street, N. W., 
Washington, D. C., 

Attorney for Appellant . 
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1 Filed May 9- 1947 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

1 Civil Action No. 1974-47 

Margaret Elizabeth Somerville, 1414 Morris Road, S. E., 
Washington, D. C., Plaintiff, 


v. 

(1) Capitol Cab Association, an unincorporated associa¬ 
tion, 503 “Q” Street, N.W., Washington, D. C., 

and 

(2) Howard Day, 636 12th Street, N.E., Washington, D. C., 

and 

(3) Capital Transit Company, a corporation, 36th and M 
i Streets, N.W., Washington, D. C., Defendants. 

Complaint for Damages. 

(Passenger Injured in Collision Between Street Car and 

Taxicab) 

1. The plaintiff, Margaret Elizabeth Somerville, a citizen 
of the United States and an adult resident of the District 
of Columbia, sues the Capitol Cab Association, an unincor¬ 
porated association; Howard Day, a resident of the Dis¬ 
trict of Columbia; and the Capital Transit Company, a cor¬ 
poration ; for damages for personal injuries. The amount 
in controversy exceeds the sum of Three Thousand ($3,000) 
Dollars. 

2. The plaintiff on, to-wit, March 6, 1947, while riding in 
a taxicab bearing the insignia of the Capitol Cab Associa¬ 
tion and driven by Howard Day, was injured when said 
taxicab was in a collision with a street car of the Capital 
Transit Company near the intersection of Fourteenth and 
K Streets N.W., said collision being caused by the negli¬ 
gence, carelessness and recklessness of the defendants, 
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Capitol Cab Association, Howard Day and Capital Transit 
Company, and violation by them of certain traffic regula¬ 
tions then and there in full force and effect. 

2 3. As a result of the negligence and carelessness 
of the defendants, and each of them, the plaintiff 

was seriously and permanently injured, suffered severe 
nervous shock and physical and mental pain and anguish, 
sustained injuries to her back, side, leg and head, was ren¬ 
dered sick, sore, lame and disabled, has been and will in 
the future be permanently crippled, disfigured and disabled 
because of said injuries, has incurred and will continue to 
incur large expenses for medical bills, X-rays, medicines 
and other sums of money in order to be relieved of her in¬ 
juries, and has suffered great loss of earnings, all to her 
damage in the sum of Fifteen Thousand ($15,000) Dollars. 

Wherefore, the premises considered, the plaintiff de¬ 
mands judgment against the defendants, and each of them, 
in the sum of Fifteen Thousand ($15,000) Dollars, besides 
costs. 

Dorsey K. Offutt 
613 Woodward Building 
REpublic 1776 
Attorney for Plaintiff 

Jury Demand 

The plaintiff demands a jury trial of all the issues in the 
above entitled cause. 

Dorsey K. Offutt 
Attorney for Plaintiff 

##•••••#•• 

3 Filed May 26 1947 

Answer of Defendant, Capital Transit Company. 

First Defense. 

The Complaint fails to state a cause of action upon which 
relief may be granted against this defendant. 
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Second Defense. 

1. This defendant admits that on to wit, March 6, 1947, 
plaintiff was a passenger in a taxi cab driven by defend¬ 
ant, Howard Day, and bearing the insignia of the Capitol 
Chb Association; that as a result of the negligent, careless 
and reckless operation of said cab, it came into collision at 
the intersection of 14th and K Streets, Northwest, Wash¬ 
ington, D. C., with a street car owned by this defendant and 
operated at the time by its agent. 

2. This defendant is without knowledge or information 
sufficient to form a belief concerning the injuries allegedly 
suffered by plaintiff. 

3. This defendant denies each and every remain- 
4 ing allegation of the Complaint not herein specifi¬ 
cally answered. 

Hogan & Hartson 
B y Howard Boyd 

1 Frank F. Roberson 

Attorneys for Defendant 
Capital Transit Company 
810 Colorado Building 

I Washington 5, D. C. 

A copy of the foregoing Answer was this 23rd day of 
May, 1947, mailed to Dorsey K. Offutt, Esquire, 613 Wood¬ 
ward Building, Washington, D. C., Attorney for Plaintiff; 
Howard Day, co-defendant, 636 12th Street, N. E., Wash¬ 
ington, D. C.; and Capitol Cab Association, co-defendant, 
503 “Q” Street, N. W., Washington, D. C. 

Hogan & Hartson 
By Howard Boyd 

Frank F. Roberson 
Attorneys for Defendant 
Capital Transit Company 
810 Colorado Building 
Washington 5, D. C. 
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Filed Jul 12 1947 


Answer of Defendants Capitol Cab Association 
and Howard Day. 

First Defense. 

The complaint fails to state a cause of action upon which 
relief may be granted against these defendants. 

Second Defense. 


1. These defendants admit that plaintiff on, to-wit, March 
6, 1947, was riding in a taxicab bearing the insignia of the 
Capitol Cab Association and driven by Howard Day; that 
as a result of the negligent, careless and reckless operation 
of a street car of the Capital Transit Company said cab 
came into collision at the intersection of Fourteenth and K 
Streets, Northwest, Washington D. C., with said street car. 

2. These defendants are without knowledge or informa¬ 
tion sufficient to form a belief concerning the injuries 

allegedly suffered by plaintiff. 

6 3. These defendants deny each and every remain¬ 

ing allegation of the complaint not herein specifi¬ 
cally answered. 

Albert F. Adams 
Albert F. Adams, 


1029 Natl. Press Bldg. 
Washington, D. C., 
Attorney for defendants 
Capitol Cab Association and 
Howard Day. 


Cross-Claim of Defendant Howard Day. 

1. Defendant Howard Day sues the defendant Capital 
Transit Company for that on, to-wit, March 6, 1947, a 
taxicab owned and operated by the defendant Howard Day 
was, as a result of the negligence, carelessness and reck¬ 
lessness of the defendant Capital Transit Company, struck 




6 


by a street car of the said defendant Capital Transit Com¬ 
pany, near the intersection of 14th and K Streets, North¬ 
west, Washington, D. C. 

2. As a result of the negligence and carelessness of the 
defendant Capital Transit Company, and in the violation 
by it of certain traffic regulations then and there in full 
force and effect, defendant Day’s car was damaged and 
defendant Day was seriously and permanently injured, and 
because of the injuries sustained has incurred and will con¬ 
tinue to incur large expenses for medical treatment, and 
has suffered a great loss of earnings, all to his damage in 
the sum of $5,000.00. 

1 Albert P. Ajdams 

Albert F. Adams, 

Attorney for defendant Day 

• •••*•••#• 

8 Filed Jul 17 1947 

Answer of Defendant, Capital Transit Company, to 
Cross-Claim of Defendant, Howard Day. 

1. The defendant, Capital Transit Company, admits that 
on March 6, 1947, near the intersection of 14th and K 
Streets, Northwest, Washington, D. C., one of the street¬ 
cars of the said defendant, Capital Transit Company, was 
struck by a taxi cab operated by the co-defendant and 
cross-claimant, Howard Day. This defendant, Capital 
Transit Company, denies that said collision was the result 
of any negligence in the operation of said streetcar or in 
the violation of any traffic regulation by the operator of 
the streetcar. 

2. This defendant, Capital Transit Company, is without 
knowledge or information sufficient to form a belief as to 
the truth of the allegations contained in paragraph 2 of 
defendant Howard Day’s cross-claim concerning the in¬ 
juries and damages, if any sustained by the said Howard 
Day. 
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3. This defendant, Capital Transit Company, alleges that 
the said collision was caused by the negligent, careless and 
reckless operation of the taxi cab being driven by the co¬ 
defendant and cross-claimant, Howard Day. 

Hogan & Hartson 

By Howard Boyd 

Frank F. Roberson 
Attorneys for Defendant 
Capital Transit Company 
810 Colorado Building 
Washington, D. C. 

10 Filed Feb 16 1949 

Pretrial Proceedings. 

Statement op Nature of Case : 

Action for personal injuries. 

Plaintiff is granted leave to amend complaint so as to 
allege res ipsa loquitur in addition to specific negligence. 

Plaintiff claims she was a passenger in a taxicab proceed¬ 
ing west on K Street. A street car of defendant # 3 was 
proceeding north on 14th Street and there was a collision 
between the two. The left front of each vehicle came into 
collision. 

Plaintiff claims that the street car was proceeding at an 
excessive rate of speed and that the motorman failed to 
give full time and attention to his duties. Plaintiff claims 
that the light was flashing at the time and that both vehicles 
should have slowed down and should have maintained a 
proper lookout to avoid the collision. 

Defendant # 2 was the driver of the cab. 

Plaintiff dismisses the action as against defendant #1 
because defendant # 1 is an unincorporated organization. 
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Defendant # 2 admits he was driving the taxicab but 
denies negligence and says that if anyone was negligent 
it was defendant # 3. 

Plaintiff states that at the time the collision took place 
there was a flickering caution light in operation. 

Defendant # 2 claims that the cab slowed up at the in¬ 
tersection and then started again, having the right of way 
and was struck by the street car between the two doors of 
the cab. 

Defendant # 3 claims the cab was proceeding at an ex¬ 
cessive rate of speed and did not slow down at the inter¬ 
section ; that the street car was proceeding very slowly and 
at the time of impact it had almost come to a stop. 

Plaintiff claims that she was injured in her shoulder, 
arm, leg, side, back and head and sustained a nervous shock. 
She claims her headaches still continue as well as pains 
in her back. 

i Medical expenses claimed amount to $125.85. 

11 Transportation $21.80; miscellaneous expenses 
$287.89; loss of earnings of $238.00 being 17 days at 
$14.00 per day. 

Defendant # 2 has a crossclaim for personal injuries and 
property damage against defendant # 3 and will file a par¬ 
ticularized statement of damages claimed by him, in one 
week. 

Stipulations: By agreement of counsel for the respect¬ 
ive parties, present in Court, it is ordered that the subse¬ 
quent course of this action shall be governed by the follow¬ 
ing stipulations unless modified by the Court to prevent 
manifest injustice: 

It is stipulated that traffic regulations may be admitted 
in evidence without formal proof. 

It is stipulated that hospital records and x-ray photo¬ 
graphs may be admitted in evidence without formal proof 
subject to objection as to relevancy. 
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It is stipulated that photographs which are being marked 
may be admitted in evidence without formal proof. 

Dated February 11, 1949. 

Alexander Holtzoff 
Pretrial Justice. 

Remarks of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

Dorsey K. Offutt 
Attorney for Plaintiff. 

F. F. Roberson 

Attorney for Defendant. 

Albert F. Adams, 

Attorney for Defendant Day 


12 Filed Nov 29 1949 

Verdict and Judgment. 

This cause having come on for hearing on the 17th day 
of November, 1949, before the Court and a jury of good 
and lawful persons of this district, to wit: 

John B. Swem, John H. Keithley, Francis W. Connick, 
Edward T. Smith, Jessie M. Young, Samuel W. Bell, Elsie 
C. Anderson, Ruth G-. Harris, George S. O’Donnoghue, 
Margaret A. Atkinson, Marion P. Brown, who, after hav¬ 
ing been duly sworn to well and truly try the issues between 
Margaret E. Somerville, plaintiff and Howard Day and 
Capital Transit Company, a corporation, defendants, and 
the cross claim of Howard Day v. Capital Transit Com¬ 
pany, a corporation, and after this cause is heard and 
given to the jury in charge, they upon their oath say this 
29th day of November, 1949, that they find the issues 
aforesaid in favor of the plaintiff v. defendant Howard 
Day and that the money payable to her by defendant How¬ 
ard Day by reason of the premises is the sum of Three 
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Thousand Five Hundred Dollars ($3,500.00), and they 
further find the issues aforesaid in favor of the Capital 
Transit Company defendant against the plaintiff, and fur¬ 
ther find on the cross claim of Howard Day v. Capital 
Transit Company in favor of the Capital Transit Company, 
a corporation. 

Wherefore, it is adjudged that the plaintiff recover of 
said defendant Howard Day the sum of Three Thousand, 
Five Hundred Dollars ($3,500.00) together with costs and 
the ! defendant Capital Transit Company recover from the 
plaintiff their costs. 

Hakry M. Hull, Clerk 

By William L. Poland 
Deputy Clerk. 

By direction of 

Judge Goldsborough 

• •••#•••#• 

13 Motion for New Trial 

Comes now the defendant and cross-claimant How¬ 
ard Day and moves the Court to set aside the verdict and 
judgment in the above entitled action and to grant a new 
trial on the following grounds: 

1. The verdict is contrary to the evidence. 

2. The verdict is contrary to the weight of the evidence. 

3. The Court erred in refusing to grant profferred in¬ 
structions to the jury. 

4. The Court erred in failing to charge the jury in ac¬ 
cordance with profferred instructions. 

5. The verdict is excessive and is not substantiated by 
the evidence. 

6. There is newly discovered evidence of which this de¬ 
fendant and cross-claimant was ignorant at the time of the 
trial herein and which he could not have sooner discovered 
in the exercise of due diligence. The said evidence is not 
merely cumulative or impeaching in character, but is ma¬ 
terial and of such character that if received at the trial it 
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would probably have resulted in a different verdict, all of 
which more fully appears from the affidavit of Jack Dolton 
attached hereto. 

Albert F. Adams, 

Attorney for defendant a/nd 
cross-claimant , 

Howard Day 
1029 Natl. Press Bldg. 
Washington, D. C. 


15 Affidavit in Support of Motion for a New Trial 
on Ground of Newly Discovered Evidence. 

District of Columbia, ss: 

Jack Dolton, being first duly sworn says that he is the 
President of Amalgamated Casualty Insurance Company, 
the insurance carrier for defendant Howard Day, that after 
the verdict for plaintiff in the above entitled cause he was 
called by telephone by a representative of an insurance 
company who told affiant that he had seen an article in 
one of the local papers with respect to the verdict of plain¬ 
tiff against defendant and stated to affiant that he knew of 
a suit pending in Municipal Court of the District of Colum¬ 
bia brought by an Elizabeth M. Somerville or M. Elizabeth 
Somerville, who might be the same person as the plaintiff 
in the above entitled cause and referred affiant to Munici¬ 
pal Court civil actions numbered A-27038 and A-24772. 
Thereupon, affiant caused an investigation to be made of 
said Municipal Court case A-27038 which had been filed in 
said court on April 7, 1949 by Elizabeth M. Somerville, of 
Loveville, Maryland against Pugh and which alleged that 
the said Elizabeth M. Somerville was seriously and per¬ 
manently injured on her face and body in an automobile 
accident on June 7,1947 and was for damages in the sum of 
Three Thousand and 00/100 Dollars ($3000.00) for per¬ 
sonal injuries to the said Elizabeth M. Somerville and re¬ 
pairs to her car. 
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Said civil action number A-27038 was discontinued 
16 i by the plaintiff and she sought her relief asked for 
! in said action by way of counterclaim in civil action 
number A-24772 pending in the Municipal Court of the 
District of Columbia in which Pugh et al was plaintiff and 
Rudolph Wilson and M. Elizabeth Somerville were named 
as defendants. Affiant believes and avers that Elizabeth 
M. Somerville, M. Elizabeth Somerville and the plaintiff 
Margaret Elizabeth Somerville in this cause are one and 
the same person. 

Affiant caused inquiry to be made of the hospitals in the 
District of Columbia and learned that Elizabeth Somerville, 
age 26,1414 Morris Road, S. E. was admitted to Emergency 
Hospital as a patient at 11:30 P. M. on June 7, 1947. 

Thereafter affiant caused search to be made of all of the 
police records of the District of Columbia and learned that 
Margaret E. Somerville of 1414 Morris Road, S. E. was in 
a collision on November 17, 1947 at 63rd street, Southern 
Avenue and Eads Street, N. E. and that as a result of said 
collision said Margaret E. Somerville was injured, was 
taken by ambulance from the scene of accident and was ad¬ 
mitted to Casualty Hospital at 9:00 A. M. in the morning 
and discharged in the post meridian of the same date. Affi¬ 
ant is informed and believes and therefor avers that the 
diagnosis of Casualty Hospital made as a result of her ad¬ 
mittance November 17, 1947 was trauma to forehead, in¬ 
jury to neck posterialy and that said Margaret E. Somer¬ 
ville did not submit to a suggested X-ray of the spine. 

Affiant further says that in causing investigation to be 
made of this case prior to trial, he directed the interview¬ 
ing of all witnesses, the participation by counsel in the 
criminal branch of the trial of defendant Howard Day and 
that he had no way of knowing of the happenings of the 
two subsequent accidents to the plaintiff herein. Affiant 
was present throughout the trial and no mention was made 
by plaintiff of either said accidents. 
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17 Said evidence is not cumulative or impeaching in 
nature in that no evidence of the said facts was pro¬ 
duced at the trial by any of the parties herein. The said 
evidence is of such a nature and so material that it would 
probably produce a different verdict if a new trial were 
granted, for the reason that plaintiff complained of contin¬ 
uing pain to her head and back attributing all of it to the 
collision of March 6, 1947 when she in fact knew of the 
injuries which she sustained on June 7, 1947 and November 
17,1947. The testimony of Doctor Plummer, who attended 
her, was that on the basis of his examinations, which ceased 
in April 1947, her prognosis was good but that because of 
her statement of continuing pain and discomfort and his 
seeing her at the time of trial he thought she must have suf¬ 
fered a brain injury and he changed his prognosis to poor 
and stated that in his opinion she would not recover com¬ 
pletely for some months in the future. 

Plaintiff produced evidence of absence from school in 
March 1947 of 10 days and in June 1947 of 7 days, but did 
not inform the jury of the injuries she received in the acci¬ 
dent of June 7,1947. 

Jack Dolton 

Subscribed and sworn to before me this 8th day of De¬ 
cember, 1949. 

Elizabeth A. Ltjsby 
Notary Public, D. C. 

My Commission Expires March 31, 1954 

18 Filed Jan 16 1950 
Order Granting New Trial 

Upon consideration of motion for new trial it is by the 
Court this 16th day of January, 1950 

Ordered, that said motion be and the same hereby is 
granted for a new trial of the issues between Margaret 
Elizabeth Somerville, plaintiff and Howard Day, defend¬ 
ant and it is further 
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Ordered, that said motion be and the same hereby is over¬ 
ruled with respect to the case of Margaret Elizabeth 
Somerville, plaintiff v. Capital Transit Company, defend¬ 
ant and the case of Howard Day, defendant as cross-claim¬ 
ant against Capital Transit Company, defendant. 

T. Alan Goldsborough 
Judge 

A 1 * • • # # * • • # 

20 Filed Feb 211950 

Verdict and Judgment. 

This cause having come on for hearing on the 14th day 
of February, 1950, before the Court and a jury of good and 
lawful persons of this district, to wit: Jeannie A. Matthew, 
Julia J. Boyd, Mae Taylor, George R. Gray, Marie B. Han¬ 
lon, Edgar R. Bradford, Dorothy B. Thompson, Grace 
Thomas, Nicholas J. Gianaris, Delaphine M. Griffith, Karl 
K. Parker, who, after having been duly sworn to well and 
truly try the issues between Margaret Elizabeth Somer¬ 
ville, plaintiff and Howard Day, defendant and after this 
c^use is heard and given to the jury in charge, they upon 
their oath say this 21st day of February, 1950, that they 
find for the defendant against said plaintiff. 

Wherefore, it is adjudged that said plaintiff take 
nothing by this action, that said defendant go hence without 
day, be for nothing held and recover of plaintiff his costs 
of defense. 

Harry M. Hull, 

Clerk 

By Anna M. Thompson, 

Deputy Clerk. 

By direction of 

Justice James R. Kirkland 
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21 Filed Mar 3 1950 

Motion for New Trial. 

Comes now the plaintiff and moves the Court to set 
aside the verdict and judgment in the above entitled action 
and to grant a new trial on the following grounds: 

1. The verdict is contrary to the evidence, and contrary 
to law. 

2. The verdict is contrary to the weight of the evidence. 

3. The Court erred in refusing to grant plaintiff’s 
proffered instructions to the jury, numbers 4, 6, 8a, 10 
and 12. 

4. The Court erred in refusing to charge the jury on the 
law relating to comparative negligence in the District of 
Columbia, and refusing to permit plaintiff’s counsel to 
argue that point in his argument to the jury. 

5. The testimony showed that the defendant was guilty 
of contributory negligence as a matter of law. 

6. The Court erred in striking the testimony of Dr. Fer¬ 
dinand Whitby, the expert witness, in its entirety from the 
case, and this action on the Court’s part was prejudicial 
to the plaintiff’s case. 

7. The Court erred in permitting the defendant to charge 
as a defense that the Capital Transit Company street car 
was the cause of the accident. 

8. The Court erred in ruling that the issue of negligence 
on the part of the street car company as the sole cause of 
the accident was a question for the jury to determine since 
this issue had been decided before Mr. Justice Golds- 

borough. 

22 9. The Court erred in granting certain instruc¬ 
tions proffered by the defendant. 

10. A miscarriage of justice has resulted in that both 
defendants were not before the Court due to the error of 
the Court in granting a new trial for the defendant cab 
company and denying a new trial as to the street car com- 
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pany whose negligence contributed to and/or concurred 
with that of the defendant cab company, thus preventing 
the jury from arriving at a verdict or an intelligible 
verdict upon the evidence. 

11. The Court erred in holding that the evidence relating 
to the injuries received in June, 1947, and in November, 
1947, by the plaintiff were relevant, competent and neces¬ 
sary to establish the claim of negligence in the case at 
bar, and in ruling as a matter of law that the burden was 
on the plaintiff to show that the injuries in these two later 
accidents were not connected with or related to the inju¬ 
ries of the first accident. 

12. The Court erred in admitting evidence over plain¬ 
tiff’s objection and particularly the hospital records re¬ 
lating to the accident on November 17, 1947. 

13. The Court erred in instructing the jury on law re¬ 
lating to the failure to produce a witness, there being no 
evidence to warrant such an instruction to be applied 
against the plaintiff. 

14. And for such other and further reasons as will be 
argued at the time of the hearing on the motion. 

The plaintiff requests an oral hearing on the motion. 

Dorsey K. Offutt 
Dorsey K. Offutt 

i Attorney for Plaintiff 

Suite 1111, 927 15th St. NW 

• ••••••••• 

25 Filed Mar 20 1950 

Order Overruling Motion for New Trial. 

Upon consideration of the Motion for New Trial filed 
herein and after argument, it is by the Court this 20th 
day of March, 1950 


17 


Ordered, that said Motion be and the same hereby is, 
overruled. 


James R. Kirkland 
Judge 


44 Filed Feb 211950 

Plaintiff’s Prayer No. 4. 

The jury are instructed that there are no degrees of 
comparative negligence between the operators of vehicles 
who may cause an injury. You are not at liberty to decide 
or to consider which driver was more at fault. 

In this case if you find that the defendant driver of the 
taxicab was negligent and if you also find that the driver 
of the street car also was negligent, under the instructions 
as given to you, and that such negligence of both drivers 
was a proximate or a contributing cause of the plaintiff’s 
injuries, then your verdict must be for the plaintiff against 
both defendants. 

denied 

J. R. K 


45 Filed Feb 21 1950 

Plaintiff’s Prayer No. 6. 

The jury are instructed that the mere happening of this 
accident gives rise to an inference that someone was neg¬ 
ligent and the sole issue for you to determine in your 
consideration of the evidence is the question of damages, 
provided you find that the operators of both vehicles were 
negligent and that their negligence contributed to cause 
the accident. After considering all of the evidence, if 
you should find that both defendants were contributorily 
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negligent, your verdict must be for the plaintiff against the 
defendant, Day. 

denied 
J. R. K. 

##•••••#•• 

46 Filed Feb 21 1950 

Plaintiff’s Prayer No. 8a. 

The jury are instructed that the sole question for your 
consideration in this case is the question of damages. The 
issue of liability has been determined previously and the 
street car, Capital Transit Company, was found not to 
be guilty of any negligence contributing to cause the 
accident and the defendant Day was found to be negligent. 

denied 
J. R. K 

*#•••••••• 

70 

Argument of Counsel for the Defendant 
By Albert F. Adams, Esq. 

Mr. Adams: I will first talk about liability. You say 
Day wasn’t telling the truth, and that the accident did not 
happen the way Day testified. If you are not to believe 
Day, you are not to believe his client. You saw the pictures 
of this car. 

You will recall the big dent starting at the rear front 
fender and stopping at the front part of the rear fender, 
which shows conclusively the street car was not stopped, 
but the street car hit the taxicab. 

The testimony shows the taxicab was proceeding west 
on K Street and its speed was less than the speed limit, and 
I say to you there is no evidence that the speed was any 
more than that. 

I want to call specific attention to the testimony of the 
police officer. He got it from the street car people, or 
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from some witness standing around the scene of the acci¬ 
dent, and you will recall my asking the police officer about 
where he took his information, what the driver of 

71 the taxicab said, and the police officer did not get what 
he wrote down on a piece of paper from the defen¬ 
dant. Therefore, you should not consider that this taxicab 
was going over the speeds which both the plaintiff and the 
defendant testified it was going. 

The plaintiff and the defendant say that when it was 
twenty feet back of this line (indicating on diagram), the 
street car was down here (indicating), at this loading plat¬ 
form, 26 feet plus 8 inches, 34 feet from reaching the inter¬ 
section, when the taxicab was twenty feet away. 

The taxicab is moving, both the plaintiff and defendant 
say, both plaintiff and defendant testified, that the taxicab 
got into the intersection first; he said he looked twice, that 
the way was clear. He is under obligations to maintain the 
law, to obey the law; he is not supposed to speed, he is sup¬ 
posed not to collide with persons crossing the intersection; 
he has a right to rely upon the fact that other persons are 
going to obey the law, to use the highest degree of care. The 
plaintiff herself said the street car was going at a pretty 
good speed. The defendant said the street car was going 
fast and the police had it from the street car operator he 
was going twenty-five miles per hour. He was supposed to 
use the highest degree of care. 

Mind you, a vehicle going twenty miles per hour, 

72 goes thirty feet in a second. A second is not very 
long. You have 30 feet, 3 inches from this point (in¬ 
dicating). There is a second from this line to the point of 
impact. He had looked, saw the way was clear, went on, 
and was struck. 

The operator of the street car says he looked to the right 
as he was leaving this end of the platform and saw the taxi¬ 
cab down a block, coming towards him. Then he does not 
look again until he reaches the center of the intersection of 
K Street. 
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It is true, the Capital Traction Company is not a defen¬ 
dant here, hut I say his negligence was the sole cause of the 
accident, and had he obeyed the law it was up to him to 
give the right-of-way to the vehicle entering the intersec¬ 
tion. 

Mr. Offutt expresses some concern about the distance of 
thb taxi. He lost complete control, the car tipped over, 
he was thrown out from behind the wheel, with his feet off 
the pedals, and it is no surprise that it went 141 feet after 
this collision, that it went a mere 141 feet. 

This is all I am going to say about the negligence in this 
case. 

I would like to discuss with you the question of the in¬ 
juries. She was not treated at the Hospital; a couple of 
pills were given to her. 

73 From plaintiff’s own testimony at the Hospital 
they didn’t think she was badly injured. Mr. Offutt 
spoke of the lack of the records from the Hospital. He was 
in this case March 8. That is the date of the letter. If he 
wanted to do so, he could have obtained them. The burden 
is on them to show what her condition was; on them to show 
you her injuries, and that she got them solely as a result of 
this accident; and his failure to produce them or the doc¬ 
tors at the Hospital constitute a type of evidence that is— 

Mr. Offutt (interposing): I object, Your Honor. There 
is no evidence that I had any evidence of any records. 

The Court: I am going to give the broad charge. 

Mr. Offutt: It is unfair. He could have gotten them as 
well as I could. 

The Court: You can answer him just that way. You can 
argue that. 

Mr. Adams (continuing): I am glad to get a preview of 
the closing argument. I could get them as well as he—the 
failure on the part of any party to produce witnesses, evi¬ 
dence within their power, is the type of evidence to lead 
you to believe, if that evidence were produced, it would not 
be in favor of the person who could have produced it or he 
would have produced it. 
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74 The plaintiff goes home in the taxi of the young 
man she was going to meet that night. She was at 

Doctor Plummer’s office at 11:00 o’clock the next morning. 
She lives in the Southeast; his office is on 9th Street. A long 
way. He could have gone to her. This is important be¬ 
cause it shows right at the first she was not badly hurt. 
She went to his office and came back, on March 7th. 

She goes to Doctor Long’s office, up by the Ball Park, on 
Georgia Avenue, another long way in a taxicab. 

Now, there is some question in Mr. Offutt’s mind—not in 
mine—what plaintiff did on the 8th; whether she went down 
to Mr. Offutt’s office. Whether it was Mr. Offutt or some 
one in his office who saw her is unimportant. Mr. Offutt 
put into evidence his telephone call slip, which merely says 
she ’phoned and he was out. He did not bring in his en¬ 
gagement book to show whether an engagement was made. 
But, she was getting around. She did not get up out of her 
bed and go to her school, but she was up and around during 
this period. 

I am not saying there was not a contusion. A contusion 
is nothing but a bruise, of varying degrees. You have got¬ 
ten up hurriedly from a table or desk and banged 

75 your knee, and you get a bruise. That is a contusion. 

Now, I think the best evidence of the condition of 
this plaintiff is Doctor Plummer’s certificate dated May 17, 
1947—Defendant’s Exhibit No. 4. 

He certified he treated Miss Somerville March 6 to April 
18,1947. That First-Aid was rendered at Emergency. Sub¬ 
sequently, he treated her for contusion of the left chest 
and a contused left arm; also contusion of the head. 

(Reading) “Prognosis: Good.” That was made on 
May 17, 1947. She never saw him nor he her profession¬ 
ally after April 8, 1947. Says she ’phoned him. He came 
in here with no records. 

To go back to this non-production, I asked him if he 
didn’t bring his records; “Where are your records?” I 
asked him again. Mr. Offutt made some remark, why 
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didn’t I subpoena them. If the records did these people any 
good he would have them here. There is no more than this 
thing here (indicating). This says a bruise to the left 
chest, of the left arm, of the back and head. It doesn’t say 
anything about a concussion; says she is dizzy. 

Now, the question in this case—the Doctor admits there 
was a bruise on her chest, back and left arm. She is claim¬ 
ing a lot of things, residuals. She is trying to make perma¬ 
nent injuries out of these bruises. If so, are they the result 
of this accident? 

76 I say there are none of these residuals she claims 
the result of this accident. If so, could she have really 

gone to see a doctor or doctors? I would just like to read 
from her school record. Now, this accident vras in March. 
This is Defendant’s Exhibit No. 8. She "was injured in 
March. In April under item “Sick: No.” May, no; June, 
5 days. 

Then there is the vacation period. She resumes again 
in September. (Reading from Exhibit No. 8). “September; 
No. October: one day. November, 5 days. December: no. 
January: no. February: no. March: no. April: one day. 
May, June, July: no. August, September, October and No¬ 
vember, No. 

Just one day other than these five days in November 
when she missed school; in all that period of time. This is 
a summary under “Sick”. She is the principal of the school 
with two teachers under her. They must have known 
whether she was sick and they are distinterested witnesses, 
but they did not produce these disinterested witnesses. Her 
family was brought in here. They are interested. These 
teachers at Glenn Arden would know; it would be common 
knowledge in the school system. The only records we have 
here are the records we produced, that we brought in. 

Stronger than that, I go back to Doctor Plummer’s 

77 certificate of May 17th. 

This report says the last time he saw her was 
April 8. There is nothing that anybody can find. She com¬ 
plained of headaches. Who can tell other than yourself 
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whether you have a headache? Is she the person whose 
word you would want to take? 

I say she covered up right from the start. Her deposition 
was taken in July, and she was asked—one month after her 
accident in June—“Have you been in any accidents or suf¬ 
fered any in juries ?” She said “No”. That was an outright 
lie. She says she was confused. I could have taken the stand. 
The only time she was confused was when I maneuvered 
her around— 

Mr. Offutt: I object, Your Honor. That is improper 
and unfair. 

The Court: Ladies and gentlemen of the jury, there is 
no evidence before you of confusion, one way or the other. 

Mr. Offutt: He says he could have taken the stand. 

The Court: If counsel is called, he may not argue his 
own credibility and he may not argue the case. 

Proceed, Mr. Adams: 

Mr. Adams (Continuing): At any event it may be stated 
it was untrue. She had just been through this accident. She 
wanted to cover up. She didn’t want you to know. She says 
now it doesn’t make any difference, in July 1947. When we 
take an oath to tell the truth, the whole truth. 

78 In the last trial she claimed the five days’ absence 
were the result of this accident. Now, we found out 
after this trial that she was in this accident in June; that 
she was absent in June because of this accident in March. 
She tries to tell this jury that she was absent in June be¬ 
cause of this accident in March. It is an attempt to get dam¬ 
ages for the days in June when she knew she didn’t suffer 
the loss of those days as a result of this accident. She did 
not tell the other jury about this accident in June or of this 
accident in November. I think the accident in November a 
very important one. She did not put the facts in in her 
case. We put everything in about her November accident. 

Mr. Offutt, in his opening argument, never mentioned the 
November accident. He is going to now because I am forc¬ 
ing him. You heard about the trauma of the forehead, her 
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neck posteriorally. They kept her there until after dinner. 
She signed the release herself. This is an unusual situation. 
Now, she claims loss of time in November. She told you 
she was not absent at all in September. In October one day, 
and certainly that was not the result of this accident. 

I brought out that the 17th was a Monday. She gets the 
benefit of seven days: March 3, March 31. This woman is 
not worthy of belief. I have demonstrated to you that she 
is not worthy of belief, and the Court will instruct 

79 you that if you find from the evidence in this case that 
any witness or party has testified falsely about any 

material matter about which they could not reasonably 
have been mistaken, then you are at liberty to disregard all 
or any part of the testimony of such witness or party. 

We have shown you not once but several times that she 
won’t tell the truth. 

I say to you there is no liability on the part of this de¬ 
fendant Day, but this accident was caused solely due to the 
negligence of the operator of the street car. If you don’t 
agree with me and feel that plaintiff has made out a case, 
what are her damages? Mr. Offutt says they run in the 
neighborhood of $250.00. Her diet, $25.00. Do you believe 
her aunt charged her $25.00 for a special diet? Sixty-six 
for transportation. I personally don’t believe she paid a 
friend of hers six dollars for eleven weeks for a forty-mile 
trip. She is ahead of the game on that. She talks about cabs 
and twenty dollars. She went to the Doctor’s six times. 

Then thirty dollars’ worth in prescriptions. I say those 
items are disputable—$66.00 for transportation and $25.00 
for diet, and this would leave her less than $150.00 worth 
of damages in this case, out of pocket; and I feel if you 
should find for plaintiff that you should not find over $150 
for her damages, which she underwent. 

80 (After rebuttal argument by counsel for plaintiff, 
the jury was charged by the Court as follows:) 
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Charge to the Jury by the Court. 

The Court: Ladies and gentlemen of the jury, this is an 
action brought in the United States District Court for the 
District of Columbia between the plaintiff Margaret Eliza¬ 
beth Somerville and the defendant Capitol Cab Association 
in the maximum amount of fifteen thousand dollars. 

Mr. Adams: Your Honor, the defendant is Howard Day. 

The Court: Forgive me. May I correct that, Mrs. Col¬ 
lins, accordingly. 

(Continuing) This is a suit brought by Margaret Eliza¬ 
beth Somerville against Howard Day, defendant, who is 
before vou on an amount claimed in the maximum of fifteen 
thousand dollars for personal injury. 

You will understand, of course, in case you find damages 
you may find damages in any amount you see fit. There is 
no minimum but you can’t exceed fifteen thousand dollars, 
the amount sued for. 

It becomes your duty as jurors to follow the law as I 
shall state it to you. You are the sole judges of the fact, 
and I do not by any instruction intend to tell you how you 
should determine any questions of fact. 

81 You are not bound to decide in conformity with 
the testimony of a number of witnesses, which does 
not produce conviction in your mind as against the declara¬ 
tion of a lesser number or a presumption or other evidence, 
which appeals to your mind with more convincing force. 
This rule of law does not mean that you are at liberty to 
disregard the testimony of the greater number of witnesses 
merely from caprice or prejudice, or from a desire to favor 
one side as against the other. It does mean that you are not 
to decide an issue by the simple process of counting the 
number of witnesses who have testified on the opposing 
sides. It means that the final test is not in the relative num¬ 
ber of witnesses, but in the relative convincing force of the 
evidence. 

The testimony of one witness, entitled to full credit, is 
sufficient for the proof of any fact, and would justify a ver- 
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diet in accordance with such testimony even if a number of 
witnesses have testified to the contrary, if, from the whole 
case, considering the credibility of the witnesses and after 
weighing the various factors of evidence, the jury should 
believe that there is a balance of probability pointing to the 
accuracy and honesty of the one witness. 

In judging the credibility of witnesses, you shall 

82 have in mind the law that a witness is presumed to 
speak the truth. This presumption, however, may be 

overcome by contradictory evidence, by the manner in 
which the witness testifies, by the character of his testi¬ 
mony, or by evidence pertaining to his motives. 

You shall not consider as evidence any statement of coun¬ 
sel made during the trial, unless such statement was made 
as an admission or stipulation conceding the existence of 
a fact or facts. 

You must not consider for any purpose any evidence 
offered and rejected, or which has been stricken out by the 
court; such evidence is to be treated as though you never 
had heard it. 

i You are to decide this case solely upon the evidence that 
has been admitted by the court, and the inferences you may 
reasonably draw therefrom, and such presumptions as the 
law may deduce therefrom, as directed in my instructions, 
and in accordance with the law as I state it to you. 

If, in these instructions, any rule, direction or idea be 
stated in varying ways, no emphasis thereon is intended by 
me, and none must be inferred by you. For that reason, 
you are not to single out any certain sentence, or any indi¬ 
vidual point or instruction, and ignore the others, but 

83 you are to consider all the instructions as a whole, 
and to regard each in the light of all the others. 

If you believe that any witness wilfully has testified 
falsely as to any material matter, you are at liberty to dis¬ 
regard all or any part of the testimony of such witness. 

The party who asserts the affirmative of an issue must 
carry the burden of proving it. Such burden of proof is 
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established by a preponderance of the evidence, which is 
determined not alone by the greater number of witnesses 
testifying to a particular state of facts. It means that the 
testimony on behalf of the party carrying the burden must 
have greater weight in your estimation, have a more con¬ 
vincing effect than that opposed to it. If you believe that 
the testimony of any essential point is evenly balanced, 
then your finding as to that point must be against the party- 
carrying the burden of proof. 

The term “preponderance of evidence,” means such evi¬ 
dence, when weighed with that opposed to it, has more con¬ 
vincing force. 

You are instructed that if the court has said or done any¬ 
thing which has suggested to you he is inclined to favor 
the claims or position of either party, you will not permit 
yourself to be influenced by any such suggestion. 

I have not expressed, nor intended to express, nor 
84 have I intimated nor intended to intimate, any opin¬ 
ion as to what witnesses are, or are not, worthy of 
credence; or what inferences should be drawn from the 
evidence adduced. If any expression of mine has seemed to 
indicate an opinion relating to any of these matters, I in¬ 
struct you to disregard it. 

I charge you next that at the time of the accident in 
question, the defendant Howard Day, operating a taxicab 
was a common carrier, of which plaintiff, Margaret Somer¬ 
ville, was a passenger for hire. 

As a common carrier, defendant Howard Day, as re¬ 
quired by law, was required to use the highest degree of 
care to safeguard plaintiff and to protect her from injury. 
This highest degree of care which the law places upon a 
common carrier does not make him the insurer of plaintiff’s 
safety, but the jury are instructed that the degree of care 
to be shown by a common carrier to its passengers is para¬ 
mount to the right of a common carrier to pursue its right- 
of-way in respect to another car. 
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Now, counsel have referred to negligence and I shall at 
this time read you the instruction concerning the same: 
Negligence is the doing of some act which a reasonably 
prudent person would not do, or the failure to do something 
which a reasonably prudent person would do actu- 

85 ated by those considerations which ordinarily regu¬ 
late the conduct of human affairs. It is the failure to 

use ordinary care in the management of one’s property or 
person. • 

Negligence is not an absolute term, but a relative one. By 
this we mean in deciding whether there was negligence in a 
given case, the conduct in question must be considered in 
the light of all the surrounding circumstances, as shown by 
the evidence. This rule rests on the self-evident fact that a 
reasonably prudent person will react differently to different 
circumstances. Those circumstances enter into, and in a 
sense, are a part of the conduct in question. An act negli¬ 
gent under one set of conditons might not be so under an¬ 
other. Therefore, to arrive at a fair standard, we ask: What 
conduct might reasonably have been expected of a person 
of ordinary prudence under the same circumstances?” Our 
answer to that question gives us a criterion by which to 
determine whether or not the evidence before us proves 
negligence. 

You will note that the person whose conduct we set up as 
a standard is not the extraordinarily cautious individual, 
nor the exceptionally skillful one, but a person of reason¬ 
able care and ordinary prudence. While exceptional skill 
is to be admired and encouraged, the law does not demand 
it as a general standard of conduct. 

86 Ordinary care is that care which persons of ordi¬ 
nary prudence exercise in the management of their 

own affairs. 

Inasmuch as the amount of caution used by the ordi¬ 
narily prudent person varies in direct proportion to the 
danger known to be involved in his undertaking, it follows 
that in the exercise of ordinary care, the amount of caution 
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required will vary in accordance with the nature of the act 
and the surrounding circumstances. To put the matter in 
another way, the amount of caution required by the law in¬ 
creases, as does the danger that reasonably should be ap¬ 
prehended. 

The jury are instructed that there is no claim made by 
the defendants that the plaintiff was negligent. Therefore, 
you must accept as a matter of law that there was no negli¬ 
gence on the part of the plaintiff in this case. 

The jury are instructed that you are not to be concerned 
about whether the street car company has been sued by the 
plaintiff or not. The sole question for you to decide in this 
case is whether or not the defendant taxicab driver was 
negligent in any degree which proximately caused or con¬ 
tributed to cause the accident in which plaintiff was injured 
on March 6, 1947; and the Court tells you the proximate 
cause of the injury is that cause which, in natural and 
87 continuous sequence, unbroken by any efficient inter¬ 
vening cause, produces the injury, and without which 
the result would not have occurred. It is the efficient cause 
—the one that necessarily sets in operation the factors that 
accomplish the injury. It may operate directly or by put¬ 
ting intervening agencies in motion. 

The law forbids you to attempt to classify negligence 
into degrees or grades or kinds, or to compare one instance 
of negligence with another and judge which is more deserv¬ 
ing of reproof or excuse. If you should find that there was 
negligent conduct on the part of more than one person, you 
are not to attempt to determine which was guilty of greater 
negligence, with a view to delivering a verdict in favor of, 
or to favor in any way, the one whose conduct was the less 
reprehensible. If you should find that any party to this 
action was, or all were, negligent, you will follow the court’s 
instructions in determining whether or not liability shall 
attach, and do so without regard to how you might grade or 
compare the negligence involved, if permitted to do so. 





30 


The jury are instructed that it is your duty to con¬ 
sider all of the evidence and to weigh it carefully in order 
to decide the issues of fact presented to you here. In con¬ 
sidering the evidence you are permitted to draw all 

88 reasonable inferences from the proven facts. It is 
your function to determine the credibility of the wit¬ 
nesses and to decide what weight you shall give to the testi¬ 
mony of the witnesses. You may consider also the physical 
evidence which has been introduced. 

In other words, it is your function to consider all of the 
evidence that has been introduced and draw such reason¬ 
able inference as you can from the proven facts and then 
determine, based upon all of this evidence, what it has 
proved according to the law which has been given to you by 
the court. 

1 The jury is instructed that if you find from the evidence 
that any party or either side failed to produce evidence or 
to call witnesses who had personal knowledge of material 
facts pertaining to the case peculiarly under his control or 
available to him, and that party has failed to produce the 
witness or to explain his absence of said witness, then you 
may infer by the failure of that party to produce such wit¬ 
ness, that had the witness testified in the proceeding the 
testimony of said witness would not have been favorable to 
that particular side. 

Now, I also desire at this time to instruct you on the ques¬ 
tion of damages, and say that the jury are instructed 

89 that if you find a verdict in favor of the plaintiff you 
should award her such sum as will fairly, reasonably 

and adequately compensate her for the damages that she 
has sustained by reason of physical injuries, nervous shock, 
disability, pain and suffering and mental anguish, directly 
Resulting from the said physical injuries occurring on the 
date of March 6,1947, and you should reimburse her for all 
medical bills, X-rays, doctor bills, loss of earnings, trans¬ 
portation, and all other expenses which have been incurred 
as shown by the evidence. 
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You are further instructed that if you find from the evi¬ 
dence that any of the results of said injuries which she has 
sustained are reasonably likely to continue for any time in 
the future, then you should award her such sum as would 
fairly, reasonably and adequately compensate her for all 
pain and suffering and mental anguish, and any disability 
resulting from said results of said injuries. 

Now, the court instructs you that the burden of proof to 
prove by a preponderance of the evidence that the defen¬ 
dant was negligent and that such negligence was the proxi¬ 
mate cause of the injuries to the plaintiff which resulted 
from that particular accident which has been the proximate 
cause of her injuries and it is for you to decide what 
amount, if any, she is entitled to recover. 

On the other hand, there has been testimony on de- 
90 fendant’s part that there were accidents occurring on 
later dates, a matter which was offered in mitigation 
of any complaint of this injury sustained in the accident 
occurring on March 6, 1947, and that also should be taken 
into consideration by you when you find the amount of 
damages which she may have incurred. 

Now, the issues in this case are these: First, was the 
defendant Howard Day negligent? If you answer that 
question in the negative, you will return a verdict for the 
defendant. If you answer it in the affirmative, you have a 
second issue to determine, namely: 

Was that negligence a proximate cause of any injury to 
the plaintiff? 

If you answer that question in the negative, plaintiff is 
not entitled to recover, but if you answer it in the affirma¬ 
tive you will return a verdict in her favor. 

You will now retire to your jury room and choose your 
foreman, and your verdict should be unanimous. When 
you have arrived at your verdict your foreman will notify 
the marshal that you have arrived at such verdict, and 
you will then return to this court room and the Clerk will 
ask your foreman “For whom do you find; for plaintiff 
or defendant ?” 
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91 If you find for defendant, that concludes the mat¬ 
ter; and by putting that in that order, I don’t mean 

to indicate in the least how you should find. 

If you find for defendant, that is the end of the case. 

If you find for plaintitf, you will be asked, “In what 
amount?” 

Your finding should be in one single sum. The maximum 
sued for is $15,000. 

Will counsel be good enough to come to the bench? 

(Thereupon, counsel approached the bench, and the fol¬ 
lowing occurred between the court and counsel outside the 
hearing of the jury:) 

The Court: Are there any suggestions, amendments or 
additional instructions counsel desire? 

Mr. Adams: I want none. 

Mr. Offutt: On bias and prejudice. 

Mr. Adams: The mere fact that some one has testified 
that a condition does or does not exist is not proof, but the 
jury is entitled to determine whether or not it does exist. 

I have not said it very well, but, in other words, there has 
been a whole lot of testimony uncontradicted by defendant, 
because we had no way of contradicting it. Infer- 

92 ferences. I don’t want them left with the impression 
if testimony has not been contradicted by testimony 

they have to find in accordance with that testimony. That 
they are at liberty to weigh the testimony and to give it such 
weight as they feel it is entitled to. 

Mr. Offutt: I don’t think there is any further instruc¬ 
tion. 

The Court: I am going to charge them they should de¬ 
cide this case on the testimony given in court, without bias, 
prejudice or sympathy, and are entitled to give it such 
weight as they consider proper. 

Mr. Offutt: All right. 

Mr. Adams: I made the statement that there was testi¬ 
mony uncontradicted. No one gets on the stand and says 
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that is not so. Her sister went on about her vomitting for 
two years. That was contradicted largely by the plaintiff 
herself. Plaintiff merely said she was sick for a couple of 
weeks. 

My position is that the jury should be instructed that 
testimony does not have to be contradicted by other testi¬ 
mony in order to be given full effect; in other words, that 
the jury are at liberty to assign to the testimony such 
weight as they feel should be given to it. 

93 The Court: The jury is instructed to decide the 
case from the evidence as testified to by the witnesses 

in the court. 

They are entitled to draw reasonable inferences there¬ 
from and give weight thereto. 

Testimony does not have to be contradicted by other 
testimony. 

They must decide the case without sympathy, passion or 
prejudice; bias. 

I am not going to give the general charge over again, but 
specific things to which you have directed my attention. 

Very well. 

(Thereupon, counsel returned to the counsel table, and 
the following additional charge was given to the jury by 
the court:) 

The Court: Ladies and gentlemen of the jury, I want 
to give you this further instruction: 

The jury are instructed that you must decide this case 
from evidence as testified to by the witnesses in the court 
room. 

You are entitled to draw reasonable inferences there¬ 
from, and to give the testimony such weight as you con¬ 
sider it entitled to. One piece does not have to be 

94 contradicted by another piece. 

You are not to decide it based upon bias, prejudice 
and sympathy. 

With that, you may retire and consider the case. 
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(Thereupon, the jury retired from the court room to con¬ 
sider their verdict at 4:30 o’clock p. m. and at 5:06 o’clock 
p. m. returned to the court room to render their verdict, 
which was for the defendant.) 

The Court: Is there anything further? 

Mr. Offutt: I move for a polling of the jury. 

The Court: Members of the jury, you will be polled in¬ 
dividually, and in reply you should each state your verdict. 

(Thereupon, the jury was individually polled by the 
Clerks, and each of the jurors answered “For the Defen¬ 
dant.”) 

***•••*•*• 

72 The operator of the street car says he looked to 
the right as he was leaving this end of the plat¬ 
form and saw the taxicab down a block, coming towards 
him. Then he does not look again until he reaches the 
center of the intersection of K Street. 

It is true, the Capital Traction Company is not a de¬ 
fendant here, but I say his negligence was the sole cause 
of the accident, and had he obeyed the law it was up 
to him to give the right-of-way to the vehicle entering the 
intersection. 

#*•••••••• 

79 I say to you there is no liability on the part of this 
defendant Day, but this accident was caused solely 
due to the negligence of the operator of the street car. 

«••••••••• 
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QUESTION PRESENTED. 

The question is whether a plaintiff, who did not move for 
a new trial against a successful defendant, can complain 
because the trial court, in awarding a new trial to an un¬ 
successful co-defendant, did not also award the plaintiff a 
new trial against the successful defendant. 
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No. 10,599. 


i MARGARET ELIZABETH SOMERVILLE, Appellant , 

v. 

I CAPITAL TRANSIT COMPANY, Appellee . 


Appeal From the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTERSTATEMENT OF THE CASE. 

I The record before this court is limited to the pleadings, 
verdicts and judgments, post-trial motions and their dis¬ 
positions by the court. Despite the absence of a transcript 
of the proceedings, however, and upon what should be a 
i simple, indisputable history of this case, the appellant’s 
statement of the case contains such a hodge-podge of argu¬ 
ment, conjecture and misinformation tl\at the following 
: counterstatement of the facts is deemed necessary. 
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The appellant, plaintiff below, was a passenger in a taxi¬ 
cab which was involved in a collision with a Capital Transit 
street car. The taxicab was operated by the appellee, 
Howard Day. Alleging that she sustained certain personal 
injuries, the plaintiff sued both Day and the Capital Transit 
Company, charging negligence in the operation of the two 
vehicles. This was denied by both defendants. The de¬ 
fendant, Day, however, cross-claimed against the Capital 
Transit Company seeking damages for personal injuries 
and property damage allegedly sustained by him. (J. A. 
2, 3, 4, 5, 6). No claim for contribution was made. 

The case came on for trial before Judge Goldsborough 
and a jury and, after a trial lasting over a period of nearly 
tw’o weeks, all issues were submitted to the jury for their 
consideration. That body on November 29, 1949, returned 
a verdict in favor of the plaintiff against Day, but in favor 
of the Capital Transit Company on both the plaintiff’s 
claim against it and on the cross-claim of the defendant, 
Day. (J. A. 9,10). 

Thereupon, the defendant, Day, filed a timely motion for 
a new trial. The customary grounds were asserted in the 
motion for a new trial against the Capital Transit Com¬ 
pany, but were not strenuously urged. Against the plain¬ 
tiff, however, a new trial was requested on the basis of 
newly discovered evidence. This motion against the plain¬ 
tiff was supported by an affidavit stating that the same 
plaintiff had been involved in two additional accidents 
shortly after the accident upon which her pending suit is 
predicated. It further stated that the plaintiff had filed 
two actions in the Municipal Court to recover damages for 
the personal injuries which she received in those subse¬ 
quent accidents, despite the fact that she testified in her 
pretrial deposition in this case that the injuries forming 
the basis of her suit were the only ones that had ever been 
sustained by her. (J. A. 10,11,12,13). 

Judge Goldsborough, after hearing the motion, awarded 
the defendant, Day, a new trial on the plaintiff’s claim, but 





3 


did not limit it to the question of damages, apparently not 
wishing to confine a test of the plaintiff’s credibility to 
such a narrow issue. However, he denied Day’s motion 
for a new trial on his cross-claim against the Capital 
Transit Company. (J. A. 13, 14). 

The plaintiff did not move for a new trial against the 
Capital Transit Company. It is readily apparent that she 
did not rely upon the initiative reposed in the trial court to 
award a new trial, since she filed her notice of appeal be¬ 
fore Judge Goldsborough had had an opportunity to act 
upon Day’s motion, which was then pending before him. 

Subsequently, the claim of the plaintiff against Day was 
re-tried before Judge Kirkland and a jury and, after the 
submission of all issues in that case to the jury, that body 
returned a verdict on behalf of Day. (J. A. 14). 

Following the rendition of this verdict, the plaintiff made 
her first motion for a new trial which was overruled by 
Judge Kirkland. (J. A. 15, 16). This motion for a new 
trial was not directed to the verdict and judgment on behalf 
of the Capital Transit Company against her and was made 
in a case to which Capital Transit Company was not a 
party, and was heard by a judge who had not heard plain¬ 
tiff’s case against the Capital Transit Company. It was 
filed 74 days after judgment had been entered on the jury’s 
verdict in the plaintiff’s suit against this defendant. 

SUMMARY OF ARGUMENT. 

1. The appellant cannot complain of a trial court’s fail¬ 
ure to award a new trial against the Capital Transit Com¬ 
pany, since she did not request it. 

2. The trial court did not err in awarding a new trial to 
the defendant Day without at the same time giving a new 
trial to the plaintiff against this defendant. 

3. Plaintiff need not inevitably recover because she was 
involved without fault on her part in a collision between 
two vehicles. 
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ARGUMENT. 

L 

The Appellant Cannot Complain of a Trial Court’s Failure 
to Award a New Trial Against the Capital Transit 
Company, Since She Did Not Request It. 

The appellant in her statement of points in No. 10,599 
complains that “Judge Goldsborough erred in granting a 
motion for a new trial as to appellee Day and denying 
motion for new trial as to appellee Capital Transit Com¬ 
pany”. If the appellant is attempting to convey to this 
court the thought that she moved for a new trial following 
the rendition of a verdict adverse to her and on behalf of 
Capital Transit Company, she is misleading the court. 

The appellant filed no such motion and an examination 
of the record and joint appendix before this court readily 
discloses the absence of any such motion. It is furthermore 
not within the appellant’s ability to claim that she joined 
in the motion made by Day for a new trial against the 
Capital Transit Company. Her notice of appeal was filed 
before Judge Goldsborough acted upon the motion of Day, 
clearly showing that the appellant did not intend to obtain 
any relief from the motion which was pending before the 
court. 

That a party cannot complain of the court’s failure to 
act when no request was made for action is too obvious to 
belabor. Since the appellant did not ask for a new trial 
before Judge Goldsborough, she cannot complain that no 
new trial was given. 

1 If it is the appellant’s position that she requested a new 
trial against the Capital Transit Company in the motion 
which she filed following the trial before Judge Kirkland, 
she is again without standing to complain to this court. 
That motion was filed 74 days after the entry of judgment 
on behalf of the Capital Transit Company. The motion, 
therefore, suffers from its untimeliness. Rule 59 (b) of the 
Federal Rules of Civil Procedure provides that a motion 
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for new trial shall be served not later than ten days after 
the entry of judgment. Furthermore, Rule 6 (b) provides 
that the time for filing and serving a motion for a new trial 
may not be enlarged. 

The failure of the appellant, therefore, to move for a new 
trial against the Capital Transit Company within ten days 
after the entry of judgment against her was fatal. Safe¬ 
way Stores v. Coe, 78 U. S'. App. D. C. 19, 23,136 F. 2d. 771; 
Freid v. McGrath, 76 TJ. S. App. D. C. 388, 133 F. 2d. 350; 
McHugh v. Audet, 72 F. Supp. 394, 403. At such a late date 
the District Court lacked jurisdiction to entertain any such 
motion. Safeway Stores v. Coe, supra. 

n. 

The Trial Court Did Not Err in Awarding a New Trial to 
the Defendant Day Without at the Same Time Giving 
a New Trial to the Plaintiff Against This Defendant. 

Throughout her brief, the appellant complains that Judge 
Goldsborough should have adopted one of the two courses 
presently urged by the appellant. The appellant states that 
the court should have either awarded a new trial to Day on 
the issue of damages alone, and with this point this defend¬ 
ant is not concerned, or if granting a new trial to Day 
should have also required the Capital Transit Company 
to be a party defendant in the new trial. The latter alter¬ 
native would require this defendant to re-stand trial on 
issues already decided in its favor by a jury merely to 
assure that all parties to the accident would be before the 
court for a second trial. It would have nullified a trial 
about which there is not even now any complaint of error. 
Appellant’s argument is, indeed, adroit, but it is plainly 
and directly answered by Rule 59 (a) of the Federal Rules 
of Civil Procedure, which provides as follows: 

“A new trial may be granted to all or any of the 
parties and on all or any part of the issues in an action 
in which there has been a trial by jury, for any of the 
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reasons for which new trials have heretofore been 

1 granted in actions at law in courts of the United 
States.” 

The rule, therefore, lodges within the discretion of the 
trial court the prerogative to eliminate parties from a re¬ 
trial. It is not incumbent upon the trial court to require 
all parties to a verdict and judgment to re-try their cases 
just because less than all the parties deserve a new trial. 

It is axiomatic that this court will not disturb the trial 
court’s disposition of a motion for a new trial unless there 
is shown to have been a clear abuse of discretion by the 
trial court. Ecker v. Potts, 72 App. D. C. 174, 112 F. 2d. 
581. There is no showing in the record before this court 
of any such abuse and, indeed, there was none. The paucity 
of the record brought to this court by the appellant pre¬ 
cludes even the limited scope of review accorded to rulings 
on motions for a new trial. 

1 Faced with the clear absence of a showing of abuse, this 
court is presented with the single question as to whether 
the grant of a new trial to Day necessitated a new trial of 
the liability of the Capital Transit Company, already re¬ 
solved by a verdict and judgment upon which there is no 
attack. Rule 59 (a) compels a negative answer and in 
Ecker v. Potts, supra, this court said: 

“The old common law rule against the re-trial of a 
single issue is now obsolete and the practice of setting 
a verdict aside in part where the issues are separable 
had the approval of many courts, including the Su¬ 
preme Court, long before the adoption of the new rules 
of civil procedure. By the latter, a new trial may be 
granted to all or any of the parties on all or part of 
the issues. Rule 59 (a), 28 U. S. C. A. following Sec¬ 
tion 723c.” 

Appellant had no inviolate right to go to trial against 
two defendants. A joinder of defendants in this type of 
action, such as was done by the appellant, is sanctioned by 
Rule 20 (a) where the liability asserted against the defend- 
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ants as concurrent tort-feasors is a several liability. Mc¬ 
Kenna v. Austin, 77 U. S. App. D. C. 228, 134 F. 2d. 659. 
Rule 20 provides that separate trials may be ordered by 
the court under such circumstances and, when they are 
joined, judgment may be given against one or more defend¬ 
ants, according to their respective liabilities. Rule 21 pro¬ 
vides that parties may be dropped or added by order of 
the court upon motion or on its own initiative at any stage 
of the action upon such terms as are just. It further pro¬ 
vides that a claim against any party may be severed and 
proceeded with separately. These rules, therefore, in ad¬ 
dition to Rule 59 (a), clearly gave Judge Groldsborough 
ample authority to proceed in the manner in which he did. 

In United Retail Cleaners and Tailors Association of the 
District of Columbia v. Deneham (Mun. Ct. App.), 44 A. 2d. 
69, plaintiff sued three defendants and obtained a favor¬ 
able finding against one. The losing defendant filed a mo¬ 
tion for a new trial which was granted. The plaintiff ap¬ 
pealed, asserting, as does the appellant here, that if a new 
trial was proper it should have been granted as to all the 
defendants. The Municipal Court of Appeals disposed of 
this contention, using language that is clearly appropriate 
in 'die instant case: 

* ‘With respect to the contention that if a new trial 
was proper it should have been granted as to all the 
defendants and not restricted to the single defendant, 
the rule seems well established that every new trial 
does not require a trial as to all parties as to all issues. 
Ecker v. Potts, 72 App. D. C. 174, 112 F. 2d. 581. If 
the issues are separate and certain of those issues have 
been fairly tried and determined in the first trial, there 
is no necessity for re-trying such issues, unless a re¬ 
trial of all issues is required in justice to all parties 
(citing cases). On the issues tried in the present case, 
plaintiff might have obtained a finding against one or 
more of the defendants. Two defendants obtained 
favorable findings, and as to them plaintiff did not 
move for a new trial and did not in the lower court, nor 
does he in this court allege any error in the trial with 
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I respect to those two defendants. No showing is made 
that exclusion of the two defendants from a new trial 
will injuriously affect the claim against the remaining 

1 defendants. Under these circumstances, we think the 
trial court was justified in eliminating from the new 
trial the two defendants who after a fair trial had ob¬ 
tained favorable verdicts.” 

in. 

Plaintiff Need Not Inevitably Recover Because She was 
Involved Without Fault on Her Part in a Collision 
Between Two Vehicles. 

The entire theme of the appellant’s brief is that she has 
been deprived of her rights because she was involved in an 
accident without fault on her part, when the cab in which 
she was riding collided with a street car, and has gone 
through judicial proceedings without obtaining a recovery. 
It would seem to be the appellant’s contention that she 
must inevitably recover from one defendant under such 
circumstances. She points, therefore, to the two verdicts 
involved in these appeals which are adverse to her and 
complains that the judicial proceedings below have per¬ 
petrated a grave injustice. It leads her to call the verdicts 
inconsistent, when they are, indeed, not inconsistent. 

The appellant has proceeded upon the mistaken assump¬ 
tion that the mere happening of an accident pre-supposes 
negligence on the part of one or both of the parties. Noth¬ 
ing, of course, could be more erroneous. A plaintiff, sit¬ 
uated as was the appellant, has the burden of proving neg¬ 
ligence on the part of one or both defendants. The two 
verdicts involved in these appeals about which the appel¬ 
lant complains can be explained on one of two grounds, 
either the accident was unavoidable and occurred without 
the negligence of either party, or the plaintiff received no 
injuries from the accident. The latter explanation may 
very well be the appropriate one in this case, since the 
jury could have decided that the injuries about which the 
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appellant complains were not the result of the accident in¬ 
volved in these appeals, but rather the subsequent acci¬ 
dents in which she was involved and upon which she filed 
separate suits. This court has had recent occasion to affirm 
a judgment for the defendant under circumstances more 
compelling to a plaintiff than the instant one. Underwood 

v. Capital Transit Company, 87 U. S. App. D. C.-, 183 

F. 2d 822. In that case, the plaintiff claimed to have re¬ 
ceived injuries as the result of a collision between two 
street cars owned by the same defendant. This court held 
that she was entitled to have her case submitted to the jury 
upon the theory of res ipsa loquitur, but that such a prin¬ 
ciple merely permits a jury to infer negligence; it does not 
compel them to do so. 

The verdicts in these cases, rather than showing an in¬ 
consistency, merely demonstrate a failure of the appellant 
to prove her case. Even if they were inconsistent verdicts 
however, the judgment would have to be affirmed where 
there is nothing in the record before this court to show 
which verdict was right and which verdict was wrong. 
Lansburgh & Bro. Inc. v. Clark, 75 U. S. App. D. C. 339,127 
F. 2d. 331. 

CONCLUSION. 

The appellant has no standing to complain to this court. 
She cannot complain that the trial court did not award her 
a new trial against the Capital Transit Company because 
she did not ask for one. It is, furthermore, not incumbent 
upon the trial court to award a new trial against both de¬ 
fendants. It is clearly within the discretion of the court to 
permit a judgment to stand against some of the parties 
and to award a new trial as to other parties. There is 
nothing before this court to show that the trial judge 
abused his discretion in so acting in this case. The appel¬ 
lant proceeds upon the mistaken assumption that since she 
was involved without fault in a collision between the ve¬ 
hicles of the two defendants she must inevitably recover, 
and that therefore the verdicts in this case are inconsistent. 
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That she need not inevitably recover is obvious, and that 
they are not inconsistent but can be explained on either 
one of two grounds, is likewise obvious. 

The judgment below should, therefore, be affirmed. 

Respectfully submitted, 

Joh:n J. Sirica, 

Paul. R. Connolly, 

Attorneys for Appellee. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 10,698 


MARGARET ELIZABETH SOMERVILLE, Appellant, 

v. 

HOWARD DAY, Appellee. 


Appeal from Judgment of the United States District Court 
for the District of Columbia. 


BRIEF FOR APPELLEE. 

OPINION BELOW 

The District Court did not hand down an opinion. 

JURISDICTION 

This suit is for damages in a negligence action brought 
by the appellant here against the Capital Transit Company 
and Howard Day. A judgment in the first trial was en- 
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tefed on November 29, 1949, against the appellee, Howard 
Day (R. 9). A motion for a new trial was filed by Howard 
Day (R. 10), and the motion was granted on January 16, 
1950 (R. 13). After a second trial, a judgment in favor 
of Howard Day was entered on February 21, 1950 (R. 14). 
A motion for a new trial was filed by appellant on March 3, 
1950 (R. 15) and denied on March 20, 1950 (R. 16-17). 
The jurisdiction of this Court rests on Title 17, District 
of Columbia Code, Section 101. 

RULE OF CIVIL PROCEDURE INVOLVED. 

“Rule 59. New Trials : Amendment of Judgments. 

(a) Grounds. A new trial may be granted to all or 
any of the parties and on all or part of the issues 
(1) in an action in which there has been a trial by jury, 
for any of the reasons for which new trials have here¬ 
tofore been granted in actions at law in the courts of 
the United States; and (2) in an action tried without 
a jury, for any of the reasons for which rehearings 
have heretofore been granted in suits in equity in the 
courts of the United States. On a motion for a new 
trial in an action tried without a jury, the court may 
open the judgment if one has been entered, take addi¬ 
tional testimony, amend findings of fact and conclusions 
of law or make new findings and conclusions, and 
direct the entry of a new judgment.” 

COUNTER-STATEMENT OF CASE. 

In view of the fact that the appellant’s Statement of the 
Case is argumentative throughout, it is deemed necessary 
to set forth a brief counter-statement of the facts. In the 
light of the fact that the record of the testimony in both 
trials is not part of the record in this Court, and in the light 
of the nature of the appellant’s contentions, only the juris¬ 
dictional facts are relevant. 

The appellant, Margaret Elizbeth Somerville, brought an 
action in the District Court for personal injuries against 
Capital Cab Association, Howard Day, and Capital Transit 
Company (R. 2). The Capital Cab Association was dis- 
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missed as a defendant (B. 7). In the first trial the jury 
brought in a verdict for the Capital Transit Company and 
and a verdict against Howard Day (R. 9-10). A motion for 
a new trial filed by Howard Day (R. 10) and a new trial 
was granted as to the issue between the appellant and 
Howard Day (R. 13-14). The jury in the second trial 
brought in a verdict in favor of Howard Day (R. 14); 
and the trial court denied the appellant’s motion for a new 
trial (R. 16-17). 

SUMMARY OF ARGUMENT. 

The appellant’s entire argument is based primarily upon 
a single erroneous premise, namely, that a jury was required 
to bring in a verdict against either or both the Captial 
Transit Company and Howard Day. The fact is that a 
judgment could be brought in against either defendant, 
only if the jury concluded that the defendant was guilty 
of negligence which contributed to the accident. The jury’s 
function was not to determine the relative liability of the 
Capital Transit Company and Howard Day but simply to 
determine whether the plaintiff had proven that either 
defendant was guilty of any causative negligence. 

A motion for a new trial is addressed to the sound dis¬ 
cretion of the District Court and the exercise of that dis¬ 
cretion will be interfered with by a Court of Appeals only 
where there has been a clear abuse of discretion. The 
appellant has failed even to bring the record before this 
Court and therefore, is in no position to contend that the 
trial court abused its discretion in granting a new trial to 
Howard Day. There is nothing in the record, in the argu¬ 
ment, or in the authorities referred to by the appellant to 
support the proposition that the trial court here was bound 
to limit the second trial to the question of extent of damages. 
Moreover the rules of civil procedure and the authorities 
make it crystal clear that a new’ trial may be granted to one 
of the parties without granting it to all. At any rate, even 
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if the trial court should have granted a new trial as to the 
issue between appellant and the Capital Transit Company, 
this would not render the judgment in favor of Howard Day 
invalid. 

The trial court's instructions to the jury were eminently 
fair and indeed went very far toward protecting the 
rights of appellant. The trial court properly instructed 
the jury that if the defendant Howard Day was guilty of 
any negligence, a verdict should be brought in for the appel¬ 
lant. As for the appellant’s assertion that the failure to 
grant a new trial from the judgment in favor of Howard 
Day was erroneous, this assertion is supported neither by 
authorities, record references, nor argument, and requires 
no answer. 

ARGUMENT. 

The Errors Alleged to Have Been Committed in Both Trials 
Are Non-Existent, and No Ground Whatsoever Exists 
for Reversal of the Judgment in Favor of Howard Day. 

Introductory. 

It is respectfully submited that the invalidity of the 
appellant’s position may be revealed by a simple and con¬ 
cise declaration of the facts and bv a clarification of certain 

* 

erroneous legal premises which form the basis of the appel¬ 
lant’s argument and so-called “Statement of the Case.” 
The bare facts upon which appellant predicates her 
principal contention are that the appellant sued the Cap¬ 
ital Transit Company and Howard Day at the first trial; 
that the jury brought in a verdict of no liability on the part 
of the Capital Transit Company and of liability on the part 
of Howard Day; that motions for new trials were filed, 
the motion of Howard Day setting forth six (6) separate 
grounds including the asserted grounds that the verdict 
was contrary to the evidence, that the verdict was contrary 
to the weight of the evidence and that there was newly 
discovered evidence; that the trial court granted the 
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motion for a new trial of Howard Day but would not grant 
the motion for a new trial of the issue between the appellant 
and the Capital Transit Company, apparently having been 
satisfied that that judgment was just and that no ground for 
a new trial existed; that upon the second trial, the jury 
found for Howard Day. 

Preliminarily, it may be observed that a critical miscon¬ 
ception runs through the appellant’s brief and forms the 
basis of most of the contentions advanced before this court, 
that misconception being that the jury was bound to bring 
in a verdict against either or both the Capital Transit 
Company and Howard Day. Thus, on Page 4 of the 
appellant’s “Statement of the Case,” appellant indicates 
that the question for the jury was “the question of liability 
as between the appellees.” Again on Page 7,.appellant 
sugggests that the issue which the plaintiff had a right 
to have tried was: 

“(1) whether the Capital Transit Company was 
solely liable; whether the taxicab was solely liable; or 
whether both were liable;” 

On Page 6, the appellant contends that: 

“. . . in regard to liability the jury had to determine 
simply whether either or both defendants were liable, 
and, if so, what should be the amount of damages.” 

What appellant has apparently ignored is that a jury was 
entitled to find for both defendants. It certainly is not true 
as the appellant apparently believes that the only question 
before the jury was whether either or both defendants were 
liable, for in order for the jury to bring in a judgment 
against either of the defendants, it would have been neces¬ 
sary for the jury to determine that the plaintiff had borne 
its burden of proving causative negligence on the part of 
that defendant. 

While the aforementioned misconception lies at the root 
of the appellant’s brief, there are in addition numerous 
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other erroneous assertions of fact and law which are made 
with no attempt to sustain them either in terms of the cita¬ 
tion of legal principles or in terms of references to the rec¬ 
ord. Thus, it is asserted that Judge Goldsborough’s action 
in'granting a new trial “without limiting it to damages” 
was an abuse of discretion. A careful reading of the appel¬ 
lant’s brief, however, fails to reveal the suggestion of any 
good reason why the issue on the second trial should have 
been limited to damages nor is there any analysis of record 
upon which it could have been contended that the granting 
of a new trial was an abuse of discretion. The appellant 
also has suggested that it was error for the District Court 
in the second trial not to instruct the jury with regard to 
the Capital Transit Company, which was not even a party 
to the case. And again there is no citation of authorities or 
even assertion of principles upon which this position could 
conceivably be sustained. 

While it is difficult in such a context to reply to the con¬ 
tentions of the appellant in logical fashion, it is believed 
that a brief analysis of each contention will demonstrate its 
invalidity. 

1 A. The trial Court committed no error in granting a new 
trial to Howard Day. 

The motion for the new trial on the part of Howard Day 
was made on the following grounds (R. 10): 

“1. The verdict is contrary to the evidence. 

2. The verdict is contrary to the weight of the 
evidence. 

3. The Court erred in refusing to grant profferred 
instructions to the jury. 

4. The Court erred in failing to charge the jury in 
accordance with profferred instructions. 

5. The verdict is excessive and is not substantiated 
by the evidence. 

6. There is newly discovered evidence of which this 
defendant and cross claimant was ignorant at the time 
of the trial herein and which he could not have sooner 
discovered in the exercise of due diligence. The said 
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evidence is not merely cumulative or impeaching in 
character, but is material and of such character that if 
received at the trial it would probably have resulted in 
a different verdict, all of which more fully appears 
from the affidavit of Jack Dolton attached hereto.” 

There is perhaps no more firmly established principle in 
the law of appeals and error than the concept that a motion 
for a new trial is addressed to the trial court’s sound dis¬ 
cretion, the exercise of which will rarely be interfered 
with by a Court of Appeals and then only, upon proof that 
the discretion was clearly abused. So fundamental is this 
principle that citation of authorities is hardly required; 
and this Court has on many occasions had occasion to take 
cognizance of the rule. See 7 hippert v. Rnppert, 134 F. 2d 
497: Eckerv. Potts , 112 F. 2d 5S1: Atlantic Greyhound Lines 
v. Keesee, 111 F. 2d 657; Washington Times Co. v. Bonner, 
86 F. 2d S36. While the appellant has continuously asserted 
that Judge Goldsborough abused his discretion in granting 
a new trial, no clear reason for this assertion is given. 
The first ground alleged for the new trial was that the ver¬ 
dict was contrary to the evidence. The appellant has not 
even brought before this Court the record of the evidence 
in the District Court. It is therefore, difficult to understand 
how the appellant expects to prove an abuse of discretion— 
a difficult objective under ordinary circumstances—without 
a record. 

Nor is any logical reason asserted for the proposition 
that Judge Goldsborough was bound to limit the second 
trial to the question of damages There is nothing in the 
record whatsoever to indicate that the reason for the grant¬ 
ing of the new trial with regard to Howard Day was that 
the verdict was excessive. Asa matter of fact, Judge Golds¬ 
borough was amply justified on the basis of the record in 
his Court in concluding that the verdict against Howard 
Dav should not stand, both for the reason that the ver- 
diet was contrary to the evidence and that there was 
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newly discovered evidence. 1 Since the appellant has not 
attempted to demonstrate that the original verdict was in 
fact substantiated by the evidence or that there was no 
newly discovered evidence, which would warrant a new 
trial, the appellant is hardly in a position to complain that 
Judge Goldsborouglfs action in granting a new trial con¬ 
stituted a clear abuse of discretion. 

B. Judge Goldsborough was clearly entitled to grant the 
new trial as to one of the defendants without granting a new 
trial as to the other defendant. 

The position of the appellant that the trial Court somehow 
committed error in granting a new trial only as to Howard 
Day is based upon the aforementioned premise that the 
jury had to find against either or both of the defendants. 
The only question as to the liability of Howard Day was 
whether Howard Day was guilty of any negligence leading 
to the accident. If a jury concluded that Howard Day was 
guilty of any negligence whatsoever, and that this negli¬ 
gence was a proximate cause of the accident, it would have 
been bound, and the Court so instructed, to bring in a 
judgment against Howard Day. It is certainly clear that 
tbrtfeasors are not indispensable parties. (See 3 Moore’s 
Federal Practice. 2153 2d Edition.) Moreover, the rules of 
civil procedure clearly provide that a trial court may grant 
a new trial to any of the parties on any one of the issues. 
Thus, Rule 59 provides as follows: 

“(a) Grounds. A new trial may be granted to all 
or atit/ of the parties and on all or part of the issties 
(1) in an action in which there has been a trial by jury, 
for any of the reasons for which new trials have here¬ 
tofore been granted in actions of law in the Courts of 
the United States;” (Italics supplied) 

i The only portion of the record before this Court which deals with the 
newly discovered evidence is the affidavit in support of the motion for a new 
trial which would tend to indicate that the appellant perjured herself in 
attributing injuries to this accident “when she in fact knew of the injuries 
which she sustained on June 7, 1947, and November 17, 1947.“ (R. 13) 
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As this Court has observed in Ecker v. Potts, supra: 

“The old common law rule against the retrial of a 
single issue is now obsolete, and the practice of setting 
a verdict aside in part where the issues are separable 
had the approval of many courts, including the 
Supreme Court, long before the adoption of the new 
rules of civil procedure. By the latter, a new trial may 
be granted to all or any of the parties on all or part 
of the issues .’ 9 (Italics supplied) 

The trial court was certainly not compelled to retry an 
issue correctly determined because another issue was 
incorrectly determined. See Gasoline Products Co. v. 
Champlin Refining Co., 283 U. S. 494, 499: 

“It does not prohibit the introduction of new methods 
for ascertaining what facts are in issue, see Ex parte 
Peterson, 253 U. S. 300, 309, 64 L-. ed. 919, 923, 40 S. 
Ct. 543, or require that an issue once correctly deter¬ 
mined, in accordance with the constitutional command, 
be tried a second time, even though justice demands 
that another distinct issue, because erroneously deter¬ 
mined, must again be passed on by a jury.” 

One of the best statements of the proper rule 2 which is appli¬ 
cable here may be found in Dollar S. S. Lines, Inc., et al. 
v. Merz, 68 F. 2d 594 (C. A. 9), where the Court of Appeals 
made the following observation: 

“It has long since been the settled law in the federal 
courts, in tort actions in which no jurisdictional ques¬ 
tion was involved, brought against several jointly in¬ 
stead of against each separately, that the verdict may 

2 The rule is of almost universal application even in the State Courts, where 
the rules of federal procedure do not, of course, prevail. See 143 A. L. R. pages 
14-15, and annotations where the following statement is made: 

“. . . it is quite generally held, with some qualifications to be later 
observed, that the grant by a trial court of a new trial or of a dismissal 
after verdict, as to one of several codefendants who are sued together 
as joint tortfeasors and against whom a joint verdict has been returned, 
for errors peculiar to that defendant, or a reversal by an appellant court, 
as to such a defendant for such an error, of a common judgment entered 
against all the defendants, does not require the grant of a new trial or the 
reversal of the judgment as to the other defendants, or, in the case of 
dismissal as to one, does not prevent the entry of a judgment as against 
the other co-defendant. * ’ 
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be set aside and a new trial may be granted in favor 
of some and judgment entered on the verdict against 
the others or a judgment reversed by the reviewing 
court as to some and affirmed as against others, or re¬ 
versed as to all, with leave to the plaintiff to nonsuit 
some and with directions to enter judgment on the 
original verdict as against the others.” 

See also J. E. Taylor & Co. v. Empire Lighting Fixture . 
Co.. 51 App. D. C. 11, 273 F. 739, 744 (C. A. D. C., 1921); 
Pennsylvania Railroad v. Jones, 155 U. S. 333, 354. 

It is well known that there is no doctrine of comparative 
negligence in the District of Columbia. While each defend¬ 
ant in the original trial was entitled to blame the other or 
any one else in the world, the only question for the jury 
with regard to each defendant was whether that defendant 
was guilty of any negligence which was a proximate cause 
of the accident: and no Court would knowingly permit a 
jury to reach the conclusion that it had to bring in a verdict 
against one or the other of two defendants. 3 

Even, however, assuming that it was error for the Dis¬ 
trict Court not to grant a new trial of the appellant’s suit 
against the Capital Transit Company, this would certainly 
not constitute a ground for reversal of the judgment in 
favor of Howard Day. The first jury brought in a verdict 
for the Capital Transit Company. The appellant has made 
no effort whatsoever to demonstrate that this judgment was 
erroneous. The first jury also brought in a verdict against 
Howard Day. The appellant has made no effort whatso¬ 
ever to demonstrate that there were no grounds for the 
granting of a new trial to Howard Day. Thus the appel¬ 
lant's contention amounts simply to the assertion that a 
trial court must upset a proper judgment in favor of one 
party in order to upset an unjust judgment against another 
—this, despite the fact that the parties were not indispen¬ 
sable, the liability of each depending only on whether that 

3 Even if the verdict for Howard Day were inconsistent with the verdict 
for Capital Transit Company in the earlier trial, this would not constitute a 
ground for reversal. See 3 American Jurisprudence, Paragraph 1142, p. 658. 
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defendant was guilty of any causative negligence. While 
Rule 59(a) of the rules of civil procedure specifically per¬ 
mits the action taken here by Judge Goldsborough, Rules 
S, 18 and 20 relied upon by the appellant, contain nothing 
to support her position and no cases decided under those 
rules would require the extraordinary result contended for 
by the appellant. 

C. The errors asserted by appellant to have been commit¬ 
ted by Judge Kirkland in the second trial are non-existent. 

On Page 5 of her brief, appellant asserts that Judge 
Kirkland erred in permitting the question of liability to be 
presented to the jury at the second trial and in not limiting 
the second trial to the question of damages only. As in the 
case of the prior contentions, these assertions also are sup¬ 
ported neither by authority nor by explanatory argument. 
A reading of appellant’s brief fails to reveal the existence 
of any valid reason why the issue of liability should not 
have been presented to the second jury. 

Nor is there any merit to the appellant’s attack upon the 
trial court’s instructions to the jury. The appellant was 
not entitled to an instruction to the effect that there is no 
comparative negligence in the District of Columbia nor was 
it entitled to any instruction which referred to the Capital 
Transit Company. The only defendant in the second trial 
was Howard Day and the only issue in this respect was 
whether Howard Day was guilty of any causative negli¬ 
gence. As a matter of fact, even if Howard Day and the 
Capital Transit Company were both defendants in the sec¬ 
ond trial, in determining the liability of each defendant, 
the jury would have been entitled to consider only whether 
that defendant was guilty of any negligence which con¬ 
tributed to the accident. The Judge properly instructed the 
jury to bring in a verdict for the plaintiff 4 if: 


■* Judge Kirkland had already instructed the jury that as a common carrier 
Howard Day was “required to use the highest degree of care.” (R. 27.) 
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“the defendant taxicab driver was negligent in any 
degree which proximately caused or contributed to 
cause the accident in which plaintiff was injured.” 
(Italics supplied) 

It is submitted that such instruction was eminently fair 
to the plaintiff. The same misconception which lies at the 
basis of the previously discussed contentions of the appel¬ 
lant has shaped the appellant’s argument here also; and 
this misconception is high-lighted in the following observa¬ 
tion of the appellant (Brief 9): 

“... that the jury in the second trial found that the 
Capital Transit Company was at fault rather than 
appellee Day, whereas the first jury found exactly the 
reverse, and appellant has been penalized by those 
glaring errors of the trial judges in both trials . . .” 

As a matter of fact, Judge Kirkland went very far in 
protecting the rights of the appellant when he granted the 
following instruction which incidentals contains much of 
that instruction which the appellant now claims Judge 
Kirkland improperly refused: 

“The law forbids you to attempt to classify negli¬ 
gence into degrees or grades or kinds, or to compare 
one instance of negligence with another and judge 
which is more deserving of reproof or excuse. If you 
should find that there was negligent conduct on the 
part of more than one person, you are not to attempt 
to determine which was guilty of greater negligence, 
with a view to delivering a verdict in favor of, or to 
favor in any way, the one whose conduct was the less 
reprehensible. If you should find that any party to 
this action was, or all were, negligent, you will follow 

1 the court’s instructions in determining whether or not 
liability shall attach, and do so without regard to how 
you might grade or compare the negligence involved, 
if permitted to do so.” 
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It is of significance that Judge Kirkland also instructed 
the jury (R. 27): 

“That the degree of care to be shown by a common 
carrier to its passengers is paramount to the right of a 
common carrier in its right-of-way in respect to an¬ 
other car.” 

While the appellant now vigorously criticizes (Brief 10 
and 11) both the argument of counsel and the instructions 
of Judge Kirkland, apart from the fact that the criticism 
is without merit, it should be noted that there is nothing in 
the record to indicate that appellant made objection to such 
portions of the argument or the instructions. As for the 
contention that the trial Court erred in failing to grant the 
new trial after the judgment in favor of Howard Day 
(Brief 11) the appellant’s argument in this respect consists 
only of the one sentence assertion that the failure “to grant 
the new trial, was erroneous, highly prejudicial and should 
be reversed”. In view of the fact that the assertion is not 
supported by authorities, record references, or argument, 
no answer need be given here. 

CONCLUSION. 

No error was committed which would invalidate the 
judgment in favor of Howard Day and this judgment 
should, therefore, be sustained. 

Respectfully submitted, 

Bergson, Adams & Borkland 
Albert F. Adams, 

Sumner M. Redstone, 

Counsel for Appellee 
918 16th Street, N. W. 
Washington, D. C. 


April, 1951. 




